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 P-R-O-C-E-E-D-I-N-G-S 1 

 (9:36 a.m.) 2 

  CHAIRPERSON REID:  Good morning.  The 3 

meeting will please come to order. 4 

  Good morning, ladies and gentlemen.  This 5 

is the April 10th hearing of the Board of Zoning Adjustment 6 

for the District of Columbia.  My name is Sheila Cross 7 

Reid, chairperson.  Joining me today is Ann Renshaw, vice 8 

chairperson, and Susan Hinton, representing the National 9 

Capital Planning Commission. 10 

  Copies of today's hearing agenda are 11 

available to you.  They're located to my left near the 12 

door.  All persons planning to testify, either in favor 13 

or opposition, are to fill out two witness cards.  These 14 

cards are located on each end of the table in front of 15 

us.  When coming forward to speak to the Board, please 16 

give both cards to the reporter who's sitting to my right. 17 

  The order of procedure for special exception 18 

and variances is -- statement and witnesses of the 19 

applicant.  I'm sorry, this is an appeal, and this is 20 

the only case we have today. 21 

  The order of procedure for appeal, 22 

applications will be as follows: 1) statement and 23 

witnesses of the appellant; 2) the zoning administrator 24 

of a government official; 3) the owner, lessee, or 25 
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operator of the property involved, if not the appellant; 1 

4) the ANC within which the property is located; 5) 2 

intervener's case; 6) rebuttal and closing statement by 3 

appellant. 4 

  Cross-examination of witnesses is permitted 5 

by the applicant or parties.  The ANC within which the 6 

property is located is automatically a party in the case. 7 

 The record will be closed at the conclusion of each case, 8 

except for any material specifically requested by the 9 

Board, and the staff will specify at the end of the hearing 10 

exactly what is expected. 11 

  The Sunshine Act requires that the public 12 

hearing on each case be held in the open for the public. 13 

 The Board may, consistent with its rules or procedures 14 

in the Sunshine Act, enter executive session during or 15 

after the public hearing, on a case for purposes of 16 

reviewing the record or deliberating on the case. 17 

  The decision of the Board in these contested 18 

cases must be made based exclusively on the public record. 19 

 To avoid any appearance to the contrary, the Board 20 

requests that persons present not engage the members of 21 

the Board in conversation.  Please turn off all beepers 22 

and cell phones at this time so to not disrupt these 23 

proceedings, or put them on vibrator. 24 

  The Board will now consider any preliminary 25 
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matters.  Preliminary matters are those which relate to 1 

whether a case will or should be heard today, such as 2 

requests for postponement, continuance, or withdrawal, 3 

or whether proper and adequate notice of the hearing has 4 

been given. 5 

  If you are not prepared to go forward with 6 

the case today, or if you believe that the Board should 7 

not proceed, now is a time to raise such a matter. 8 

  Are there any preliminary matters?  Okay. 9 

  MS. BAILEY:  Madam Chair -- Ms. Kahlo, you 10 

can have a seat -- while Ms. Kahlo is being seated, I 11 

just wanted to put on the record that the application 12 

for the Field School has been rescheduled.  The new 13 

hearing date for that --  14 

  CHAIRPERSON REID:  Excuse me.  Do you mean 15 

the Burke School? 16 

  MS. BAILEY:  The Burke School, I'm sorry. 17 

 That case has been rescheduled. 18 

  CHAIRPERSON REID:  Until? 19 

  MS. BAILEY:  May 15th is the new hearing 20 

date. 21 

  CHAIRPERSON REID:  Okay.  Thank you. 22 

  MS. BAILEY:  You're welcome. 23 

  CHAIRPERSON REID:  All right.  Ms. Kahlo? 24 

  MS. KAHLO:  I'm Barbara Kahlo.  I'm 25 
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representing the West End Citizens Association today.  1 

On February 25th, in accordance with the Board's notice, 2 

we applied for party status in the required 14-day period 3 

and following the Board's specifications. 4 

  In Chairman Reid's opening you didn't talk 5 

about parties, but we request that the Board consider 6 

us for party status.  I believe you have the letter in 7 

your docket.  I called the office yesterday, and they 8 

said you have it before you.  I can make a case, or if 9 

you've already reviewed it, I won't do so. 10 

  We are the largest civic association in the 11 

immediate George Washington University neighborhood, and 12 

we believe we represent the affected neighborhood more 13 

than any other organization. 14 

  CHAIRPERSON REID:  Yes, we did receive your 15 

request for party status. 16 

  MS. KAHLO:  I'm sorry, you did receive it? 17 

  CHAIRPERSON REID:  Yes. 18 

  MS. KAHLO:  Yes, thank you. 19 

  CHAIRPERSON REID:  We can figure them out 20 

at this time, if you'd like, as to whether or not we should 21 

give them party status.  And I should say that this board 22 

member has no objection to them being granted party 23 

status.  I think they definitely have standing. 24 

  VICE CHAIRPERSON RENSHAW:  Ms. Kahlo, I'd 25 
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like to know how many members in your organization, 1 

please? 2 

  MS. KAHLO:  Hold on.  Probably 100 paid 3 

members.  Many more attend, however, our meetings. 4 

  MR. FEOLA:  Madam Chair, for the record, my 5 

name is Phil Feola.  I was dropped in for the university. 6 

 The university has no objection to West End Citizens 7 

being a party. 8 

  CHAIRPERSON REID:  Is there anyone else who 9 

would like to speak on this issue? 10 

  MR. PARKER:  Good morning, Madam Chair.  11 

Arthur Parker, assistant, Corporation Counsel on behalf 12 

of the District of Columbia.  We don't have any opposition 13 

to party status. 14 

  CHAIRPERSON REID:  All right.  Then I'd 15 

move that we accept the West End Association -- that we 16 

grant the party status. 17 

  VICE CHAIRPERSON RENSHAW:  Second. 18 

  CHAIRPERSON REID:  All in favor. 19 

  (Ayes) 20 

  MS. KAHLO:  Ms. Reid, may I also ask you a 21 

question? 22 

  In your opening, you were giving the order, 23 

and it's unclear to me as a party where we would be in 24 

the order.  If you wouldn't mind telling us.  You said 25 
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the applicant which is of the appeal as the ANC, then 1 

the zoning administrator, then the owners which is GW, 2 

then the ANC again, and then you said interveners and 3 

rebuttal. 4 

  Are we considered an intervener?  I'm not 5 

sure how this works.  If you wouldn't mind helping me 6 

understand that. 7 

  MS. SANSONE:  Madam Chair, they are a party 8 

that would be in the nature of an intervener, and they 9 

would participate after the property owner, The George 10 

Washington University, has presented its case.  That 11 

would be the time --  12 

  MS. KAHLO:  That's fine.  Because your 13 

rules didn't call for it, we didn't ask to be an intervener 14 

but we are more than willing to be considered an 15 

intervener. 16 

  CHAIRPERSON REID:  Okay. 17 

  MS. KAHLO:  Thank you very much. 18 

  CHAIRPERSON REID:  All right.  I'm glad we 19 

clarified that because I really wasn't sure.  I guess 20 

we should reflect things like that also in the opening 21 

remarks as well, and we will do so.  Thank you --  22 

  MS. KAHLO:  Thank you. 23 

  CHAIRPERSON REID:  -- for making an 24 

observation. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 10 

  MR. FEOLA:  Madam Chairperson, Phil Feola. 1 

 There is another request for party status from Dorothy 2 

Miller, I believe.  It might be appropriate for the Board 3 

to rule on that.  And for the record, the university 4 

objects to Ms. Miller being a party because we think her 5 

position is adequately represented by the ANC and the 6 

West End Citizens Association. 7 

  MS. KAHLO:  The West End Citizens 8 

Association also objects to her request for party status. 9 

 It was not timely filed, and it is not in full compliance 10 

with the zoning regulations, and your particular notice 11 

of what needs to be applied for in this instance.  Thank 12 

you. 13 

  CHAIRPERSON REID:  Thank you very much. 14 

  Ms. Sansone, let me ask you one question. 15 

 Although we do have the request in the submission, in 16 

our packet, given the fact that she's not here, I'm not 17 

precisely sure as to how we should proceed. 18 

  How do we grant party status to someone who's 19 

not -- even if we were going to grant it, how do we do 20 

so if the person's not even here? 21 

  MS. SANSONE:  Madam Chair, if the Board were 22 

to grant party status and she were not here, it's 23 

problematic because then how could she present her case 24 

or conduct cross-examination?  However, the Board may 25 
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take up her request for party status, and decide what 1 

action to take on it, whether it should be granted or 2 

denied. 3 

  One of the first issues, of course, being 4 

that it is late.  And so that, in order to consider it, 5 

you would have to waive your title requirement of 14 days. 6 

 I believe her request was only filed seven days before 7 

the hearing. 8 

  CHAIRPERSON REID:  Well, I think that, given 9 

the fact that, one, it was not timely filed; two, my 10 

thought on the written request was that it was not 11 

consistent with the requirements that had been set forth 12 

by this board as to what constitutes party status.  And 13 

I felt that there is an ANC that's representative here. 14 

 And that the clause, particularly in the requirement 15 

that specifies that the person that's requesting the party 16 

status has to be more aggrieved than anyone else who was 17 

similarly situated, that Ms. Miller does not meet that 18 

particular criteria.  And as such, I was not inclined 19 

to have grant her a party status.  And given the fact 20 

too that there is objection from both George Washington 21 

and West End Business Association, and the other parties 22 

in the case, I would be inclined to not grant her party 23 

status.  That's a motion.  I would move not to grant her 24 

party status. 25 
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  Is there any other comments? 1 

  MS. HINTON:  It was unclear to me from your 2 

comment -- and maybe I missed what you said.  When you 3 

refer to Ms. Miller's request, are you thinking about 4 

that request to Ms. Miller as an individual or the request 5 

of the single-member district? 6 

  CHAIRPERSON REID:  Well, first of all, my 7 

understanding was that her request was -- she said that 8 

she represented the single-member district, but I wasn't 9 

100 percent sure if, in fact, how she was actually framing 10 

her request. 11 

  She said, "My participation meets the test 12 

of environmental, economic or social impacts that are 13 

likely to affect those I represent." 14 

  But again, the ANC is fully capable of 15 

representing the interest of a single-member district 16 

representative, and I don't see how her particular single 17 

member -- I think that we'd sort of precedent that.  Any 18 

single-member district representative could come forward 19 

and make the same request.  That's not typically the way 20 

that we proceed. 21 

  VICE CHAIRPERSON RENSHAW:  It's 22 

unfortunate, Madam Chair, that Ms. Miller is not here 23 

this morning to make her case. 24 

  Is there a way that we can hold this until 25 
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such time as she appears today?  Something may have 1 

happened.  An emergency might have come up.  To allow 2 

her some extra time to appear today before us.  And if 3 

she is not here by 11:00, then we, of course, could take 4 

this up again and vote. 5 

  CHAIRPERSON REID:  Well, typically, party 6 

status, we make that determination prior to the beginning 7 

of the case, Ms. Renshaw.  And that's not something we 8 

have traditionally done in regard to making any kind of 9 

special provisions for somebody who's granted party 10 

status and who is not present to make a case.  I don't 11 

know procedurally how we could correctly do that. 12 

  MS. SANSONE:  Madam Chair, I might also 13 

point out it would be very problematic because the party 14 

has the right to cross-examine the witnesses.  The 15 

appellant will go first, and then the other parties.  16 

And if Ms. Miller is not here to hear their testimony 17 

and cross-examine them, it's really unfortunate.  But 18 

if those things are out of wack -- that is one of the 19 

principal reasons to become a party and one of the 20 

principal benefits.  And to sort of try to defer it, does 21 

that mean we would have to then go back and allow her 22 

to cross-examine out of order of the proceedings? 23 

  CHAIRPERSON REID:  She wouldn't be able to 24 

cross-examine on things that she has not been privy to 25 
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witnessing in the first place, I don't think. 1 

  MS. HINTON:  I've just reread Ms. Miller's 2 

letter.  And I think my reading of it, she is making a 3 

request on behalf of the single-member district, which 4 

the property is not located within but is adjacent to. 5 

 And it's clear from her sentence in the second paragraph, 6 

"I believe that because I have participated in the 7 

hearings on this case for the past 10 years, my assistance 8 

is needed to help my commission make its case." 9 

  Her ANC commission could easily allow her 10 

to do that within their own party.  That ANC is already 11 

a party, and I think if Ms. Miller's intent -- or her 12 

intent on behalf of her single-member district -- is to 13 

help the Commission make its case, then that could all 14 

be done as one party, which is the overarching ANC and 15 

not the single-member district. 16 

  And so, based on that, I would second Ms. 17 

Reid's motion to not grant party status to the 18 

single-member district. 19 

  CHAIRPERSON REID:  I would agree with that. 20 

 My understanding is that -- let me ask Ms. Sansone again. 21 

  Would the ANC have to name her as a 22 

participant or could she just automatically 23 

be -- automatically testify with the ANC in this regard? 24 

  MS. SANSONE:  Madam Chair, the ANC is 25 
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certainly free to call Ms. Miller as a witness.  She can 1 

certainly assist -- to something on the ANC.  She can 2 

assist them. 3 

  CHAIRPERSON REID:  But my question -- excuse 4 

me -- is, would she have to be called, or could she just 5 

freely as a citizen participate without having been called 6 

formally by her ANC? 7 

  MS. SANSONE:  No, Madam Chair.  She would 8 

have to be called because the ANC is the party, and they 9 

can control their own case. 10 

  CHAIRPERSON REID:  So if in fact the full 11 

ANC wish to, they certainly have that prerogative to do 12 

so, and she can make a request, should she come in later, 13 

through them to testify or whatever? 14 

  VICE CHAIRPERSON RENSHAW:  It usually is 15 

taken up at a public meeting, and those who are going 16 

to represent the ANC before a board or commission of the 17 

district would then be passed on by the full commission 18 

at a public meeting. 19 

  CHAIRPERSON REID:  So we would know that. 20 

  VICE CHAIRPERSON RENSHAW:  So we would know 21 

that, and the information would be transmitted in letter 22 

form to the Board or Commission. 23 

  CHAIRPERSON REID:  So apparently, that did 24 

not happen. 25 
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  VICE CHAIRPERSON RENSHAW:  That did not 1 

happen.  I feel that Ms. Miller is qualified to be a party. 2 

 I do feel that she should be here to represent her 3 

single-member district.  She talked in her letter about 4 

the 50 percent turnover in her ANC.  And she does have 5 

the institutional memory on this case that other 6 

commissioners may not have.  And I feel that she has 7 

seniority here and should be allowed. 8 

  It states in the subsection 3022.4 that we 9 

should grant party status only if a person requesting 10 

party status clearly demonstrates that the person's 11 

interest would likely be more significantly, distinctly 12 

or uniquely affected, would likely be.  She is making 13 

the case for that in her letter.  I would give it 14 

serious -- I do give it serious consideration, and I feel 15 

that Ms. Miller should have party status. 16 

  CHAIRPERSON REID:  Well, I think that the 17 

section that you just read, Ms. Renshaw, refers to -- and 18 

the interpretation of that, "person" is an entity. 19 

  VICE CHAIRPERSON RENSHAW:  And it could also 20 

be a single-member district. 21 

  CHAIRPERSON REID:  Either individual or an 22 

organization as such. 23 

  I think that we're spending much too much 24 

time on this.  Nonetheless, given the vice chair's 25 
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concern, I would ask of the ANC representatives -- could 1 

they come forward, please -- what exactly is your feeling 2 

or your position in regard to this request? 3 

  MS. ELLIOT:  At the March 21st meeting, the 4 

full commission at the open meeting, we passed a 5 

resolution which is in the file, and we put a letter, 6 

and I was selected as the representative for the ANC. 7 

  CHAIRPERSON REID:  Exclusively? 8 

  MS. ELLIOT:  Yes. 9 

  CHAIRPERSON REID:  So therefore, you did 10 

not --  11 

  MS. ELLIOT:  And in Ms. Miller's letter she 12 

does note that she is not the person that was chosen by 13 

the ANC. 14 

  CHAIRPERSON REID:  Right.  So basically 15 

this issue was taken up? 16 

  MS. ELLIOT:  Oh yeah, we voted on it. 17 

  CHAIRPERSON REID:  All right, then.  This 18 

is all I would need to here.  Thank you. 19 

  MS. ELLIOT:  Thank you. 20 

  CHAIRPERSON REID:  All in favor? 21 

  (Ayes) 22 

  VICE CHAIRPERSON RENSHAW:  Against.  We 23 

don't have a quorum. 24 

  MS. SANSONE:  Yes, there is a quorum because 25 
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there are three members, and three members are a quorum. 1 

 Three votes are also required to take action.  So what's 2 

happened here is the motion has failed for lack of three 3 

votes.  And the consequence of that is that the request 4 

for party status is denied. 5 

  CHAIRPERSON REID:  Thank you. 6 

  All right.  Let us now begin with the case. 7 

  MS. BAILEY:  Madam Chair, are you ready for 8 

me to call the case? 9 

  CHAIRPERSON REID:  Yes, please. 10 

  MS. BAILEY:  Appeal 16701 of Foggy Bottom 11 

and West End/Advisory Neighborhood Commission, 2A, 12 

pursuant to 11 DCMR, 3100 and 3101, of the administrative 13 

decision of the Zoning Administrator, Zoning Review 14 

Branch, Department of Consumer and Regulatory Affairs 15 

in the issuance of a building permit, number B434036, 16 

that was issued on December 28, 2000 to the George 17 

Washington University to permit the construction of an 18 

11-story multi-use building to the effect that the permit 19 

violates the conditions of the PUD, P-U-D, the conversion 20 

of residential to dormitory, offices to academic uses, 21 

including but not limited to, increased property sizes, 22 

adverse environmental impact, in a C-3-C district. 23 

  The property was advertised for being 24 

located at 1957 F Street; however, the correct address 25 
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is 1957 E Street, N.W., Square 122, Lot 835. 1 

  All those wishing to testify, would you 2 

please stand?  All those persons wishing to testify in 3 

this case. 4 

  (Whereupon, the persons, having first been 5 

duly sworn, were examined and testified as 6 

follows:) 7 

  MS. BAILEY:  Thank you.  The appellant, 8 

please come forward and have a seat at the table. 9 

  Members of the Board, the case is ready to 10 

go forward. 11 

  CHAIRPERSON REID:  Thank you. 12 

  All right, please proceed. 13 

  MS. ELLIOT:  I, Elizabeth Elliot, am the 14 

current chair of Foggy Bottom and West End/Advisory 15 

Neighborhood Commission 2A, and have been charged by 16 

ANC-2A at its March 21, 2001 meeting to represent the 17 

Commission as a whole on this appeal.  Additionally, the 18 

1957 E Street, N.W. project site is located in my 19 

single-member District 2A, 80 to 100 feet to the southeast 20 

of my upper story apartment residence. 21 

  At this time, I would like to submit five 22 

additional documents to the Board to be made part of the 23 

record on this appeal.  They are 1) an April 18, 2000 24 

letter from ANC-2A to Mr. Anthony Hood of the Zoning 25 
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Commission, with an attached Resolution 40 concerning 1 

the 1957 E Street property and unanimously approved by 2 

the prior 1997-1999 ANC-2A Commission; a September 7th 3 

letter from Mr. Alberto Bastida of the Office of Zoning 4 

to ANC-2A regarding the above-mentioned April 18, 2000 5 

letter; two October 2, 2000 letters from the ANC-2A to 6 

Ms. Jerrily Kress of the Office of Zoning; one letter, 7 

a motion, to declare a PUD null and void, Zoning Commission 8 

Case No. 93-5F/91-18P, 1957 E Street, Square 122, Lot 9 

835, and a second letter, a motion for a declaratory ruling 10 

noncompliance with GWU's current campus plan, BZA No. 11 

14455, 1957 E Street, Square 122, Lot 835, both motions 12 

being passed by ANC-2A on September 20, 2000; and 4) a 13 

November 20, 2000 letter from Ms. Jerrily Kress of the 14 

Office of Zoning to ANC-2A, responding only to the first 15 

above-mentioned, October 2, 2000 letter concerning the 16 

motion to declare PUD null and void Zoning Case No. 17 

93-5F/91-18P, 1957 E Street, Square 122, Lot 835. 18 

  Also, I would like to mention five additional 19 

citations, from the conditions listed in Zoning 20 

Commission Order No. 746, to the brief allegations of 21 

error, section on the ANC-2A, January 19th '01, appeal 22 

request form to the BZA. 23 

  These conditions are numbers 6, 7, 11, 13 24 

and 15 A and F.  If acceptable to the Board, I will quickly 25 
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review these additional citations and the April 12, 2000 1 

ANC-2A Regulation 4D, which sum up the continuing position 2 

of ANC-2A throughout its involvement in this matter. 3 

  MS. HINTON:  May I ask a question, Madam 4 

Chair? 5 

  CHAIRPERSON REID:  Sure. 6 

  MS. HINTON:  You have a number of letters 7 

that you want to submit to us as the appellant.  8 

Everything that you have is supposed to be in the record 9 

I think 14 days before the hearing. 10 

  Can you explain why these things are late? 11 

  MS. ELLIOT:  We didn't realize it until we 12 

checked the folder yesterday.  We thought they had been 13 

submitted.  And when I came down to do a last-minute check 14 

of the folder yesterday, these items were missing from 15 

the case.  And we were advised by Ms. Kress to submit 16 

them to you today. 17 

  CHAIRPERSON REID:  Request a waiver.  You 18 

would need to request a waiver. 19 

  MS. ELLIOT:  Okay.  Can I do that now? 20 

  CHAIRPERSON REID:  Sure. 21 

  MS. ELLIOT:  I request a waiver.  I have 22 

four copies of each of these. 23 

  Do you need them now, or should I just go 24 

through them and then --  25 
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  CHAIRPERSON REID:  Right.  First of all, 1 

let us -- I have no problem with waiving the rules to 2 

accept the submission at this time. 3 

  MS. HINTON:  I agree. 4 

  VICE CHAIRPERSON RENSHAW:  I agree too. 5 

  MR. PARKER:  Can I address another request 6 

that she made? 7 

  CHAIRPERSON REID:  Okay. 8 

  MR. PARKER:  I believe she requested to 9 

amend the issues that she raised in the appeal to add 10 

additional grounds for -- to address additional grounds 11 

that were not covered in her Notice of Appeal.  And to 12 

the extent that we're just learning about those particular 13 

issues -- they're being raised at this time -- we would 14 

object to that. 15 

  CHAIRPERSON REID:  Okay. 16 

  MS. ELLIOT:  Can I explain why we did that? 17 

 On the original form, it says in brief.  And it says -- so 18 

we interpreted that as you didn't want the whole ball 19 

of wax at that time.  So we didn't add those thinking 20 

that we could talk about it.  I just want to get those 21 

issues in because they deal with the residential aspect 22 

of this case. 23 

  CHAIRPERSON REID:  Well, I think that what 24 

counsel is objecting to is the fact that, if in fact they 25 
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were not submitted initially, then they are unaware of 1 

it --  2 

  MS. ELLIOT:  Well, they are in the --  3 

  CHAIRPERSON REID:  No, the objection to it, 4 

that you're amending -- you're making this now part of 5 

your case, right, of your appeal? 6 

  MS. ELLIOT:  All I wanted to do is highlight 7 

these issues as part of the original order, the 746 order. 8 

 These points are already listed in that order. 9 

  CHAIRPERSON REID:  So they're already 10 

listed in the order that you cited, I mean, the section 11 

from which you cited. 12 

  MS. ELLIOT:  They're within the decision, 13 

but we didn't list them --  14 

  CHAIRPERSON REID:  You didn't particularly 15 

highlight them, but you've already cited that particular 16 

portion.  Is that my understanding? 17 

  MS. ELLIOT:  No, I'm not being clear here. 18 

  CHAIRPERSON REID:  Okay. 19 

  MS. ELLIOT:  We didn't cite them 20 

specifically, but they are included.  They're within that 21 

original PUD order, the 746 order.  They're in the 22 

decisions.  We just didn't mention them in that list, 23 

and I just wanted to --  24 

  CHAIRPERSON REID:  In other words, in your 25 
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way of thinking, they're already included. 1 

  MS. ELLIOT:  Yes, they are included. 2 

  CHAIRPERSON REID:  And you just mentioned 3 

it specifically this morning. 4 

  MS. ELLIOT:  Yes. 5 

  CHAIRPERSON REID:  All right. 6 

  MR. PARKER:  To the extent that these were 7 

issues, I'm not familiar with the numbering of the issues 8 

she's putting from the PUD.  But to the extent that those 9 

issues were raised with the zoning administrator, and 10 

that he had an opportunity to review those issues and 11 

rule on those, we don't object to their inclusion.  If 12 

there's something that he did not have an opportunity 13 

to review and rule on, then we would object to it being 14 

outside the scope of the appeal. 15 

  Secondly, if it was information 16 

that -- another grounds for the objection would be, even 17 

though the issues were not included on the brief form 18 

of the appeal, they would still have had the obligation 19 

to submit in writing or make us aware two weeks in advance 20 

what the particular position of the appeal was or what 21 

it is they're raising.  I would object to it on those 22 

grounds also. 23 

  So it's a dual objection.  One, if it's 24 

issues that something that the zoning administrator never 25 
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ruled on, then it's not properly part of the appeal.  1 

And two, if they've gone back through the PUD and pulled 2 

out five more issues today that nobody's aware of, we're 3 

not prepared to address them. 4 

  MS. HINTON:  It sounds to me -- and maybe 5 

this is just something we're going to have to see before 6 

we can figure it out.  But it sounds to me that these 7 

are specific points contained within the Zoning 8 

Commission's order that granted the PUD. 9 

  MR. PARKER:  All right, so we have no 10 

objection. 11 

  MS. HINTON:  So the zoning administrator is 12 

charged with being aware of the entire order before making 13 

any decision or releasing of permits. 14 

  CHAIRPERSON REID:  That was my 15 

understanding, not that she was raising any new issues, 16 

that it was all contained therein, and in her statement 17 

she was basically specifying particularly a couple of 18 

the issues that she wanted to highlight I guess. 19 

  MR. PARKER:  Very well. 20 

  CHAIRPERSON REID:  Now, you had something 21 

that you wanted to submit? 22 

  MS. ELLIOT:  Yes. 23 

  CHAIRPERSON REID:  And while you're doing 24 

that, in this instance in that the ANC is also the 25 
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appellant -- in our sequence of the segments there is 1 

a portion for the ANC, but because of the fact that they're 2 

one in the same, do we just allow them to present once 3 

or is there any additional time they would be allowed? 4 

 I'm a little confused about it.  This is the first time 5 

I've had the ANC come forth with an appeal. 6 

  MS. SANSONE:  Madam Chair, I believe it 7 

would be appropriate to just sort of the ANC go initially 8 

as the appellant, and then not have the second shot that 9 

they normally would. 10 

  CHAIRPERSON REID:  Right. 11 

  MS. SANSONE:  The will have the opportunity 12 

at the conclusion of the entire case to give their closing 13 

arguments. 14 

  CHAIRPERSON REID:  Okay. 15 

  MS. SANSONE:  So they will come back a last 16 

time. 17 

  CHAIRPERSON REID:  Okay.  All right, thank 18 

you.  Now, I think we're straight. 19 

  MS. ELLIOT:  Chairperson Reid, I also have 20 

a very brief statement separate from the ANC as the 21 

single-member district that this PUD is located in.  And 22 

at some point --  23 

  CHAIRPERSON REID:  Excuse me one second, Ms. 24 

Elliot. 25 
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  Ms. Sansone, when we talked about our 1 

permitting the ANC, or single-member district 2 

representatives, they would not be able to do that at 3 

the ANC segment?  The appellant is the full ANC, then 4 

when you go down through the various segments, that 5 

portion that would be reserved for ANC, that would not 6 

be the time for any single-member district representative 7 

to speak? 8 

  MS. SANSONE:  Madam Chair, the portion of 9 

the case that's normally reserved for the ANC is sort 10 

of full ANC's position.  Now, what Ms. Elliot can do is 11 

include her presentation as a single-member district as 12 

part of the ANC's appeal in this case as though the 13 

single-member district were a part of the appeal. 14 

  CHAIRPERSON REID:  The reason why I'm rather 15 

troubled by it is this whole issue with Ms. Miller being 16 

allowed to speak. 17 

  MS. SANSONE:  Madam Chair, as you know, in 18 

appeals we do not have a portion of the hearing dedicated 19 

to persons in our position.  And so, to the extent other 20 

persons which to participate in a case, they need to work 21 

through one of the parties in the case.  They could work 22 

through the appellant, they could work through the zoning 23 

administrator, they could work through the property 24 

owner; in this case there's an intervener.  But they would 25 
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not normally -- we don't have the segment of the hearing 1 

where the public at large has the right to come in and 2 

make comments. 3 

  CHAIRPERSON REID:  And the reason why, I 4 

specifically asked, is when typically -- and I couldn't 5 

remember in previous appeals.  And typically  within our 6 

various special exception cases, during the segment that 7 

we allocate for ANC reports, we also allow single-member 8 

district representatives to speak at that time. 9 

  MS. SANSONE:  Madam Chair, the 10 

single-member district report is not typically 11 

encompassed within the ANC's --  12 

  CHAIRPERSON REID:  No, but they're allowed 13 

to speak if they wish to during that segment. 14 

  MS. SANSONE:  Actually, they're not in, not 15 

in a case.  That segment is really devoted to the ANC 16 

as a whole because their report is going to be given great 17 

weight.  The single-member district participants on the 18 

application cases, they can come forward during the 19 

persons and parties and supporter opposition part of the 20 

case. 21 

  CHAIRPERSON REID:  Oh, okay. 22 

  MS. SANSONE:  And we don't have that in an 23 

appeal. 24 

  CHAIRPERSON REID:  For some reason I was 25 
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thinking that we allowed them to speak during the ANC 1 

segment as well.  All right.  Then thank you for 2 

correcting me. 3 

  MS. SANSONE:  Where there is a caveat to 4 

that.  If the ANC wishes to allow them, but --  5 

  CHAIRPERSON REID:  Oh, okay.  These 6 

procedures are so important.  This is why I keep deferring 7 

to you, because I want to make sure that we're proceeding 8 

correctly. 9 

  Okay, Ms. Elliot.  You may also testify as 10 

your single-member district representative. 11 

  MS. ELLIOT:  Thank you.  I actually 12 

misspoke.   I didn't mean to say I wanted to testify.  13 

I wanted to testify as a citizen as located in that 14 

single-member district.  I didn't want to represent my 15 

single-member district because the ANC, as you discussed 16 

earlier -- I'm here as a representative of the ANC which 17 

is covering my single-member district. 18 

  So I just wanted to testify as a citizen 19 

living in the single-member district adjacent to the --  20 

  CHAIRPERSON REID:  But that's what I just 21 

thought we just said you couldn't do. 22 

  MS. ELLIOT:  Well, then if I can't --  23 

  MS. SANSONE:  Ms. Elliot cannot 24 

testify -- there is no portion of the hearing dedicated 25 
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to persons; however, since she's representing the 1 

appellant, if the appellant wants to have different people 2 

as part of its case, or Ms. Elliot wants to kind of put 3 

on a different hat for a minute --  4 

  CHAIRPERSON REID:  I see.  In other words, 5 

she would be\ -- this is crazy.  She would be a witness 6 

to herself.  She will be a witness to the ANC, and as 7 

such, would be allowed to speak in that vein. 8 

  MS. SANSONE:  That is correct. 9 

  CHAIRPERSON REID:  Well, okay.  Let's hope 10 

that it's right. 11 

  MS. SANSONE:  I think so. 12 

  MS. ELLIOT:  I'd like that separate.  I'd 13 

like to finish up and -- as I said, it's very brief, and 14 

I just wanted something on the record. 15 

  CHAIRPERSON REID:  Do you have any other 16 

witnesses? 17 

  MS. ELLIOT:  Not at this time, no. 18 

  CHAIRPERSON REID:  Okay. 19 

  MS. ELLIOT:  Just myself. 20 

  CHAIRPERSON REID:  All right. 21 

  MS. ELLIOT:  Okay.  First I wanted to 22 

mention these -- this is the Zoning Commission Order No. 23 

746, and the decision starting on page 9, number 6.  "The 24 

PUD project shall be developed with 47 to 56 residential 25 
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units."  Number 7, "There shall be a minimum of 200 1 

on-site parking spaces with at least one parking space 2 

designated for each residential unit.  Additional 3 

parking spaces may be permitted in public vaults." 4 

  Number 11.  "The entire PUD project may be 5 

developed in two phases; that is the residential component 6 

being one phase and the office component being the other 7 

phase." 8 

  Number 13.  "If the office component is 9 

developed in the first phase, the applicant must apply 10 

for a building permit for the residential component within 11 

one year of the issuance of the Certificate of Occupancy 12 

for the office component." 13 

  "Upon receipt of the building permit for the 14 

residential component, the applicant must receive a 15 

certificate of occupancy for the residential component 16 

within two-and-a-half years of receipt of the building 17 

permit for the residential component." 18 

  And 15, "The applicant shall have the 19 

flexibility and the final detail in the proposed project 20 

to a) bury the number of residential units to allow for 21 

larger or smaller units in response to market conditions 22 

so long as they are not less than 47, no more than 56, 23 

residential units at the site with no reduction in the 24 

gross square footage devoted to residential use." 25 
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  And 15-F, "Change the location in types of 1 

parking spaces provided; increase the number of spaces 2 

provided; and make other modifications to the low-grade 3 

space to accommodate the needs of office tenants, 4 

residential tenants and handicapped persons, including 5 

the potential elimination of a level of commercial parking 6 

without reduction of the total number of required spaces." 7 

  This is our April 18th letter to Mr. Anthony 8 

Hood, with our resolution attached.  It's to Mr. Anthony 9 

Hood, Chair, Zoning Commission, 441 4th Street, Room 210, 10 

Washington, D.C., 20001, re: 1957 E Street, Square 122, 11 

Lot 835.  The letter's dated April 18, 2000. 12 

  "Dear Mr. Hood, ANC 2-A at its regularly 13 

scheduled public meeting on April 12, 2000 properly 14 

noticed, and with a quorum present, unanimously approved 15 

the enclosed resolution." 16 

  CHAIRPERSON REID:  That was one of the 17 

things that you -- did you give it to staff? 18 

  MS. ELLIOT:  Oh, I'm sorry.  Here are the --  19 

  Those are the five items that I mentioned. 20 

 There are four copies of each item. 21 

  MS. HINTON:  If I could, Madam Chair, once 22 

we receive these letters, could we have a couple minutes 23 

to look over them before --  24 

  MS. ELLIOT:  Oh, sure.  The only ones that 25 
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I was going to speak of are this resolution.  I believe 1 

it's just this letter -- this letter and this resolution, 2 

and the rest I just wanted to add to the record. 3 

  MR. PARKER:  Madam Chair, I don't know if 4 

there's an extra copy for the representatives? 5 

  CHAIRPERSON REID:  I think that there is. 6 

  MR. PARKER:  Thank you very much. 7 

  CHAIRPERSON REID:  The October 2nd letter --  8 

  VICE CHAIRPERSON RENSHAW:  I don't have the 9 

October 2nd letter. 10 

  (Whereupon, the foregoing matter went off 11 

the record at 10:16 a.m. and went back on 12 

the record at 10:31 a.m.) 13 

  CHAIRPERSON REID:  We had a sidebar during 14 

the recess, and we were basically trying to grapple with 15 

this issue of party status. 16 

  Ms. Miller has just come in, and as such, 17 

was not aware of the fact that there had been a decision 18 

made that denied her party status per se, given the fact 19 

that she was not here, one; two, that there were objections 20 

from both the owner of the property and the appellant. 21 

  And at this juncture, we wanted to determine 22 

whether or not, given the fact that Ms. Miller is a member 23 

of the ANC -- she's a single-member district 24 

representative -- and Ms. Elliot has been fully recognized 25 
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by this body as representing the ANC.  There hasn't been 1 

a vote taken for her to do so by the full ANC.  During 2 

the segment of the ANC presentation, the appellant, was 3 

there any possibility of there being an inclusion of a 4 

participation or a few words by Ms. Miller during that 5 

segment.  This is what we weren't sure of, and we thought 6 

we would bring that to you to determine if, in fact, there 7 

was any possibility of that being done.  We're not telling 8 

you to or asking you to; we're just exploring 9 

possibilities. 10 

  MS. ELLIOT:  I don't think that's up to me 11 

to determine, is it?  I mean, that's up to you. 12 

  CHAIRPERSON REID:  Well, that's one of the 13 

things that we were just discussing.  Given the fact that 14 

the full ANC has voted on the full -- represent them.  15 

And we weren't sure if you as chairperson of your ANC 16 

could make a decision as to whether or not you would want 17 

to have another person speaking during the segment of 18 

the time that you have to present your case. 19 

  MS. HINTON:  If I could just add, similar 20 

to your request to include -- as you're speaking with 21 

the party and the ANC, your request to include some 22 

testimony that is your personal testimony as a citizen 23 

living in the area, we also wanted to make you aware that 24 

even though Ms. Miller's request for party status as a 25 
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single-member district was denied, that any testimony 1 

she might want to put into the record could be accommodated 2 

as part of the ANC's time, just as your own personal 3 

testimony is going to be put into the record.  We're not 4 

asking you or directing you to do that; we wanted to make 5 

it clear that that was a possibility. 6 

  CHAIRPERSON REID:  And you don't have to 7 

answer right now.  We abbreviated the recess so that we 8 

could address that, and we're going now back for five 9 

more minutes.  And during that time, if you'd like to 10 

discuss that when we come back from the recess, give us 11 

a decision, okay? 12 

  MS. ELLIOT:  All right. 13 

  CHAIRPERSON REID:  Thank you. 14 

  (Whereupon, the foregoing matter went off 15 

the record at 10:35 a.m. and went back on 16 

the record at 10:39 a.m.) 17 

  CHAIRPERSON REID:  All right, Ms. Elliot. 18 

  Ms. Elliot, are you with us? 19 

  MS. ELLIOT:  Yes.  I am quite with you.  I'm 20 

in a fairly terrible position here.  And Ms. Miller would 21 

like to make a statement, a brief statement, because she 22 

felt she was applying for -- she would be granted party 23 

status.  She thought that this was where she would be 24 

able to include her testimony separate from the ANC 25 
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testimony.  And since I'm giving a brief statement as 1 

a citizen, then I would think that she could, but just 2 

the brief statement that she was going to submit, at the 3 

conclusion of my piece here, which will be brief, short. 4 

  CHAIRPERSON REID:  Very well. 5 

  Ms. Miller, that is your understanding as 6 

well? 7 

  MS. MILLER:  Yes. 8 

  CHAIRPERSON REID:  Okay.  All right, thank 9 

you. 10 

  MS. ELLIOT:  One of the reasons I submitted 11 

the letters to you -- and you probably noticed this why 12 

you were trying to collate these things -- is there were 13 

two October 2nd letters, two different issues, and we 14 

never got a response to the second issue, which was about 15 

the location of this project outside of both the prior 16 

campus plan and the current campus plan through the 17 

February 13th BZA decision.  And I don't know what the 18 

upshot of that is, but we wanted to include that to show 19 

you that that had transpired and get that in the file. 20 

  I wanted to read the letter to Mr. Anthony 21 

Hood from ANC-2A of April 18, 2000. 22 

  "Dear Mr. Hood, ANC-2A at its regularly 23 

scheduled public meeting on April 12, 2000 properly 24 

noticed and with quorum present unanimously approved the 25 
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enclosed resolution with respect to George Washington 1 

University's GWU purchased, razing and proposed future 2 

use of the above-cited property.  You will note that the 3 

resolution asks that the 1993 conditional PUD not be 4 

extended to GWU; that GWU be required to present its plans 5 

that differ from the 1993 conditional PUD at a public 6 

hearing, and that GWU be required to fully comply with 7 

the D.C. Environmental Policy Act prior to any 8 

construction on this site. 9 

  Your support of the community in assuring 10 

due process in this matter is urgently requested."  And 11 

it was signed by Barbara Spellinger, who was the chair 12 

of ANC-2A at the time. 13 

  Our resolution was 4D, "whereas, the 14 

Associated General Contractors, AGC, the prior owner of 15 

1957 E Street, N.W., Square 122, Lot 835, received 16 

first-stage planned unit development, PUD, approval" --  17 

  MR. PARKER:  Excuse me.  Would it be really 18 

necessary to read this into the record, inasmuch as it's 19 

already part of the record as part of this submission? 20 

 It seems to me we're all capable of reading the document, 21 

unless there's particular points in it that want to be 22 

highlighted.  We'll accept that this is part of the record 23 

as put in and proposed; that it would be unnecessary to 24 

read it in its entirety. 25 
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  CHAIRPERSON REID:  Well, that is a decision 1 

that the Board will make, sir.  And as such, if in fact 2 

she wishes to do that -- it's not really that lengthy -- I 3 

have no problem with it. 4 

  MR. PARKER:  Very well. 5 

  MS. ELLIOT:  I'll read fast. 6 

  VICE CHAIRPERSON RENSHAW:  Could you 7 

possibly just give us the highlights?  That might be good. 8 

  MS. ELLIOT:  All right. 9 

  VICE CHAIRPERSON RENSHAW:  Thank you. 10 

  MS. ELLIOT:  Let's see.  I just want to note 11 

that there were two extensions on this.  One of the 12 

problems we've had with this is the continuation of this. 13 

 The original PUD was granted in 1993, and it's now 14 

seven-and-a-half years later.  And this has continued 15 

to extend, and the extensions are touched on in the second 16 

paragraph.  I believe it was -- it's talking about 746-A, 17 

the continuation of the original PUD. 18 

  Also, we wanted to note that in paragraph 19 

3 on page 1, the change in zoning from SP-2 to C3-C for 20 

the PUD site shall be effective upon recordation of the 21 

PUD covenant as required by 11DCMR-2407.  And the zoning 22 

doesn't change.  The zoning I believe is still SP2-1, 23 

this site.  This is one of the things we wanted to 24 

emphasize, that until there's a full compliance with this 25 
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Zoning Order 746, as it stands detail for detail, with 1 

no modification, the zoning would remain at SP-2 versus 2 

the C3-C zoning. 3 

  And again, there was another extension of 4 

that noted further on down.  At the last paragraph on 5 

the first page, there was another -- that was the 746-A 6 

extension.  And then the last three paragraphs on page 7 

2 I would like to read.  It sort of encompasses the case. 8 

  "Whereas, after the effective day of DC Act 9 

12-609, the George Washington University, GWU, purchased 10 

this site, which is outside of the existing GWU campus 11 

plan boundaries, and GWU plans to be build a mixed-used 12 

project with dormitory versus long-term residential use 13 

and institutional uses, i.e., plans that differ 14 

substantially from the conditional 1993 PUD.  And 15 

whereas, on February 18, 2000, Department of Consumer 16 

and Regulatory Affairs, DCRA, noticed a raised permit 17 

for the existing AGC Building on this site, followed by 18 

the razing of the existing building on this site. 19 

  Therefore, it be resolved for the reasons 20 

recited above, and C2-A requests the Zoning Commission 21 

not extend the 1993 conditional PUD to GWU to require 22 

GWU to present its plans that differ from the 1993 23 

conditional PUD at a public hearing, and three, require 24 

GWU to fully comply with the DC Environmental Policy Act 25 
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prior to any construction on this site." 1 

  Again, the emphasis is the tangible changes 2 

made from that original order, which should be rendered 3 

null and void if it's not followed to the letter within 4 

the original order. 5 

  In closing, we ask that the BZA grant our 6 

appeal and overturn the zoning administrator's decision 7 

supporting ANC's two efforts that were incorporated into 8 

the original Zoning Commissioner Order No. 746, 1) fair 9 

application of the zoning regulations; 2) expansion, not 10 

elimination, of a permanent residential community by 11 

genuine inclusion of the neighborhood in the development 12 

process; and 3) revitalization of a permanent residential 13 

community and the southeastern portion of ANC-2A through 14 

long-term residential, not dormitory or academic facility 15 

construction outside of campus boundaries. 16 

  And finally, due to extensive primarily 17 

negative changes in the adjacent developed landscape not 18 

in effect at the time of the original November 13, 1993, 19 

now seven-and-a-half years old, Zoning Commission Order 20 

No. 746, any development on this property should be 21 

willingly submitted for a full environmental impact 22 

study. 23 

  We would also request that the Board submit 24 

this project to the Office of Planning for review before 25 
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any decision is made because we believe that a PUD project 1 

is more consistent with the planning effort versus strict 2 

zoning.  We'd like to include the planning in that, 3 

particularly since the Office of Planning has been so 4 

involved with the GW campus plan and is quite familiar 5 

with that.  Thank you. 6 

  CHAIRPERSON REID:  Thank you. 7 

  Any questions? 8 

  MS. HINTON:  I have one question.  Thank 9 

you, Madam Chair. 10 

  When I originally read the record, I thought 11 

that the issue that the ANC was putting out on appeal 12 

is that of basically of timing, in that there's a sequence 13 

or number of times where the PUD orders have been extended. 14 

 But the claim on the appeal is that the building permits 15 

were released, or filed for, after the last extension 16 

of time.  And now, I'm not so sure. 17 

  Is that primarily the case? 18 

  MS. ELLIOT:  No, primarily the case is that 19 

we believe that there's been a change in the order.  We 20 

believe that there have been substantial changes.  We, 21 

in fact, don't really know because it hasn't been 22 

presented to the community.  We really don't know what 23 

is being developed at the 1957 E Street site, other than 24 

some material that we've received a year-and-a-half ago, 25 
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some preliminary material that came in front of the 1 

Commission of Fine Arts. 2 

  MS. HINTON:  Okay.  So it's not a timing 3 

issue at all.  It has to do with the conditions in the 4 

order and whether the plans that were approved for a 5 

building permit comply with all of those conditions; is 6 

that correct? 7 

  MS. ELLIOT:  Yes. 8 

  CHAIRPERSON REID:  But it was also a timing 9 

issue too, wasn't it? 10 

  MS. ELLIOT:  I think so, but I'm not sure. 11 

  CHAIRPERSON REID:  That was one of the main 12 

issues that was raised, among the others, was the timing. 13 

  MS. ELLIOT:  We didn't have available 14 

the -- and I still don't.  All I have is a January 27, 15 

1998 memorandum, which I believe was from Wilkes, Artis, 16 

Hedrick & Lane, which was a motion to extend for a third 17 

time the Zoning Commission Order 746-A.  And I guess there 18 

was a 746-B, but I haven't seen that.  I've just seen 19 

this motion, which wasn't in the file I don't believe. 20 

  CHAIRPERSON REID:  Maybe that was Ms. 21 

Miller's. 22 

  MS. HINTON:  Okay.  So this last thing that 23 

you spoke to us about, Resolution 4-D, was apparently 24 

a resolution that went to the Zoning Commission when the 25 
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Zoning Commission was considering an action, and this 1 

was the ANC's position on that; is that correct? 2 

  MS. ELLIOT:  I believe we went independently 3 

because I believe there were some other actions taken 4 

by the WECA at that time.  They were more involved in 5 

the case, or equally involved in the case, along with 6 

the ANC-2A, at that time.  And again, nothing had come 7 

to us from GW to the community. 8 

  MS. HINTON:  Well, I understand that, but --  9 

  MS. ELLIOT:  And so, we passed a resolution 10 

because we wanted to -- I believe we were trying to get 11 

the PUD revoked. 12 

  MS. HINTON:  At that time, was there a 13 

request from the Zoning Commission for another 14 

continuance or another extension?  Is that what the ANC 15 

was responding to? 16 

  VICE CHAIRPERSON RENSHAW:  The September 7, 17 

2000 letter from Mr. Bastida of the Office of Zoning stated 18 

that the request for your time extension regarding the 19 

AGC has not been received by this office.  And the Office 20 

of Zoning will notify your ANC upon receipt of any such 21 

request. 22 

  Did you receive that? 23 

  MS. ELLIOT:  Yeah we have the letter, but 24 

we never received -- if you'll notice, the two October 25 
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2nd letters consider that letter -- the September 7th 1 

letter -- nonresponsive, if you look on those letters. 2 

 Also, "On April 18th, ANC 2-A sent the Commission the 3 

enclosed the letter and the enclosed unanimous resolution 4 

about the proposed future use of this property.  On 5 

September 7th, Alberto Bastida sent a nonresponsive reply 6 

to ANC-2A's April 18th letter and resolution.  He stated 7 

that the Commission had not yet received an extension 8 

request for the 1993 PUD." 9 

  MS. HINTON:  And why do you refer to that 10 

as nonresponsive?  Because the first thing I see here 11 

under your "therefore, be it resolved," is that the 12 

Commission not extend the PUD.  The answer that you're 13 

giving in that letter is that there's been no request 14 

to extend the PUD, right?  Am I missing something? 15 

  MS. ELLIOT:  Well, first of all, the letter 16 

was like five months after our original request.  And --  17 

  VICE CHAIRPERSON RENSHAW:  What happened 18 

during the time from your letter to the response, from 19 

April until September? 20 

  MS. ELLIOT:  They were -- they were -- GWU 21 

was demolishing the AGC Headquarters, and they were 22 

operating without building permits at that point.  And 23 

they were saying that the site was being prepared, that 24 

it was part of the demolition they were excavating.  And 25 
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they described that as part of demolition as opposed to 1 

excavation when they were removing thousands of tons of 2 

soil, cubic soil, cubic footage of soil from that site 3 

during this period of time.  And they were beginning 4 

construction, but it was described as continuance of 5 

demolition on the site. 6 

  And again, as I said, I think immediately 7 

after that, it looks like these letters from the previous 8 

commission were sent to the Office of Zoning.  And then 9 

that turned out to be the incorrect path.  Then we came 10 

before you with -- I think we -- as you noticed at the 11 

bottom of the November 20th letter, we just had a response 12 

to one of the letters too.  We never got a response back 13 

on the campus plan, but on a motion to declare the PUD 14 

null and void, we were sent to Michael Johnson's office. 15 

 So we then pursued it with him to make a decision on 16 

this.  And we are appealing his decision on that at this 17 

point. 18 

  MS. HINTON:  Speaking specifically about 19 

the appeal, would you go through that?  Because part of 20 

what you need to put on the record is which decisions 21 

you are appealing.  And I think I saw in the record there 22 

were a number of permits that were issued. 23 

  Those are the decisions that you're 24 

appealing --  25 
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  MS. ELLIOT:  Yes. 1 

  MS. HINTON:  -- the release of the permits? 2 

  MS. ELLIOT:  Right 3 

  MS. HINTON:  Did you want to sort of 4 

summarize which those were, and maybe the dates of them? 5 

  MS. ELLIOT:  Well, they were included on the 6 

form.  I believe we submitted those with the appeal form. 7 

 I think they were in attachment form, but I can also 8 

tell you which permits they were. 9 

  VICE CHAIRPERSON RENSHAW:  I have one permit 10 

in the file.  Is there only one permit, 12/28/00 to GW? 11 

  CHAIRPERSON REID:  It's Permit No. B434036. 12 

 That's the only one. 13 

  VICE CHAIRPERSON RENSHAW:  There's only one 14 

permit? 15 

  CHAIRPERSON REID:  Yes.  I'm asking, this 16 

is the permit that you're appealing? 17 

  MS. HINTON:  The decision.  This is the 18 

decision that you're appealing? 19 

  MS. ELLIOT:  Yes. 20 

  CHAIRPERSON REID:  This is kind of confusing 21 

because what you're asking -- basically, the purpose of 22 

your being here this morning only is to appeal the zoning 23 

administrator's decision --  24 

  MS. ELLIOT:  Right. 25 
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  CHAIRPERSON REID:  -- in regard to the 1 

issuance of that permit, being B434036.  However, you 2 

get into a lot of other things; that you're asking the 3 

Zoning Commission to render a null and void decision, 4 

which you can't do, and this is why you're here now.  5 

But also, did I understand you correctly that you want 6 

us to refer this case to the Office of Planning for review? 7 

  MS. ELLIOT:  Just the project.  I would 8 

like --  9 

  CHAIRPERSON REID:  Okay.  But that's not --  10 

  MS. ELLIOT:  That's not consistent? 11 

  CHAIRPERSON REID:  No.  Basically, we would 12 

either deny the appeal or grant the appeal.  Beyond that, 13 

there's nothing that you can really ask us to do. 14 

  MS. ELLIOT:  Okay.  Right, yeah. 15 

  CHAIRPERSON REID:  And so, we've got to be 16 

clear on what we're doing here. 17 

  MS. ELLIOT:  Right. 18 

  CHAIRPERSON REID:  And basically, you're 19 

proffering to us, by virtue of these letters, the basis 20 

for why you feel justified in asking for an appeal in 21 

this decision, correct? 22 

  MS. ELLIOT:  Right. 23 

  CHAIRPERSON REID:  All right.  I think we 24 

have it. 25 
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  Any other questions? 1 

  Ms. Elliot, you said that you wanted to be 2 

your own witness.  Did you do that yet? 3 

  MS. ELLIOT:  No.  I just want to make a very 4 

brief statement. 5 

  CHAIRPERSON REID:  Okay. 6 

  MR. PARKER:  Could I ask one --  7 

  CHAIRPERSON REID:  Oh, sure. 8 

  MR. PARKER:  I'm sorry.  Arthur Parker for 9 

the District of Columbia.  Just one question. 10 

  You did make a statement late in your 11 

presentation that at some point the concerns that the 12 

ANC had with regard to the issuance of this permit were 13 

addressed to the zoning administrator, Mr. Johnson; is 14 

that correct? 15 

  MS. ELLIOT:  Well, we sent -- yes, we 16 

submitted the -- it was the November -- it was the 17 

resolution, I believe, that we -- I'm sorry.  I'm confused 18 

now. 19 

  MR. PARKER:  I guess my basic point is, that 20 

you're presenting various information to the Board today 21 

for their consideration, but I'm also asking if all of 22 

that information was already presented to Mr. Johnson 23 

for his consideration? 24 

  MS. ELLIOT:  I believe so. 25 
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  MR. PARKER:  All right.  And he had a chance 1 

to review that.  And did he meet with anybody from the 2 

ANC to discuss any of this, as far as you know? 3 

  MS. ELLIOT:  Not with me, but I don't think 4 

so. 5 

  MR. PARKER:  All right.  I don't have any 6 

further questions. 7 

  VICE CHAIRPERSON RENSHAW:  Madam Chair? 8 

  CHAIRPERSON REID:  Yes? 9 

  VICE CHAIRPERSON RENSHAW:  I would like to 10 

ask if the ANC has a certified copy of the covenant that's 11 

mentioned in the Zoning Order 746, number 17 and 19.  12 

This was part of your case, I believe.  Under 17, "No 13 

building permit shall be issued for the PUD project until 14 

the applicant has recorded a covenant." 15 

  Do you have a copy of that?  Does anyone have 16 

a copy of that? 17 

  I see Mr. Feola's hand in the back.  We'll 18 

ask him for it. 19 

  MS. ELLIOT:  Since January 1980, I, 20 

Elizabeth Elliot, resided at the York Apartments, located 21 

at 532 20th Street, N.W.  Starting in June of 2001, I 22 

established an independent graphic design consultancy, 23 

which I relocated in 1994 to my residence at The York, 24 

and where I continue to work for an international 25 
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clientele in the banking and finance industries today. 1 

  Two years ago, I became actively involved 2 

in community matters, primarily in an effort to stop the 3 

destruction, conversion and expansion of the American 4 

Red Cross Chapter House, located at 2025 E Street, N.W. 5 

 This site is directly west across 20th Street N.W. from 6 

the 1957 E Street, N.W. site, and is in the process of 7 

becoming the gargantuan new headquarters for the National 8 

American Red Cross. 9 

  The square footage of the building's 10 

interior is approaching half a million square feet, 11 

including a four-story atrium at the front of the 12 

building.  The back side of this behemoth is located only 13 

19 feet out my front, south-oriented window, and when 14 

completed will engulf its former, larger, park-like 15 

setting and effectively become a wall in front of the 16 

community, blocking any direct sunlight, air and 17 

eradicating current views of the Federal Reserve, State 18 

Department, small neighborhood parks and the Mall beyond. 19 

 The two apartment buildings directly west of mine will 20 

suffer the same fate. 21 

  This is just one element of the built-in 22 

natural environment in this neighborhood that has changed 23 

drastically since the original PUD was negotiated in the 24 

early 1990s.  I ask that the Board consider the complete 25 
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circumstances and setting of the 1957 E Street site when 1 

making their decision in this case.  Thank you. 2 

  CHAIRPERSON REID:  Repeat that last 3 

statement.  You asked the Board do what? 4 

  MS. ELLIOT:  I ask the Board to consider the 5 

complete circumstances and setting of the 1957 E Street, 6 

N.W. site when making their decision in this case, the 7 

changes that are going on in this neighborhood.  This 8 

is going to be a 2000-person -- there is going to be 2000 9 

people at this site. 10 

  CHAIRPERSON REID:  So you're asking us a 11 

composite kind of thing. 12 

  MS. ELLIOT:  Well, I'm just asking you to 13 

see that this is not an isolated element, and that it's 14 

part of an entire pattern of development in this area, 15 

which has pushed the residential population out.  There 16 

is no -- the residential population has been decimated. 17 

 When I moved into this neighborhood 20 some years ago, 18 

there was no student population, there were permanent 19 

tax-paying residents --  20 

  CHAIRPERSON REID:  But let me see if I 21 

understand you correctly, Ms. Elliot.  You're talking 22 

about another building.  Did you say American Red Cross? 23 

  MS. ELLIOT:  Yes.  I'm just talking about 24 

this is the biggest impact that's right directly adjacent 25 
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to the 1957 E Street site.  And I want you to recognize 1 

that the 1957 E Street site is not in isolation.  And 2 

also, when this PUD went through, none of this was going 3 

on.  The Red Cross was the Chapter House, it was in a 4 

park setting, it took about a third of the site, and it 5 

was not impacting the neighborhood.  It is definitely 6 

impacting the neighborhood; it's having an incredible 7 

impact on the neighborhood.  And in conjunction with this 8 

other project, it will be an even more extreme impact 9 

on the neighborhood.  And this was not considered in this 10 

PUD order.  So that's why I'm bringing this before the 11 

Board today. 12 

  CHAIRPERSON REID:  Okay.  Thank you. 13 

  Questions, Ms. Hinton? 14 

  MS. HINTON:  I had one question.  And it 15 

wasn't about this testimony, it was about what you are 16 

saying as part of the ANC.  And I have no idea what it 17 

is.  So if it comes back --  18 

  MS. ELLIOT:  You can ask me later. 19 

  MS. HINTON:  I appreciate that.  Thanks. 20 

  MS. ELLIOT:  Thank you very much. 21 

  CHAIRPERSON REID:  Ms. Elliot, do you have 22 

any other witnesses?  I know Ms. Miller; however, I was 23 

asking you if you had anyone else other than yourself, 24 

then we'll come to Ms. Miller. 25 
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  But before that, is there any other 1 

cross-examination of West End Citizens Association or 2 

the owner's property? 3 

  MS. HINTON:  May I ask my question, since 4 

I've remembered it? 5 

  CHAIRPERSON REID:  Yes. 6 

  MS. HINTON:  Ms. Elliot, I think that you 7 

mentioned that you haven't seen the plans for the building 8 

that the zoning administrator has released his building 9 

permit for.  So you can't completely determine how it 10 

may be different from some of the conditions that were 11 

in the PUD order; is that right? 12 

  MS. ELLIOT:  Right.  We've had no 13 

representative come before the community to offer that 14 

up. 15 

  MS. HINTON:  Okay.  But when plans are filed 16 

for a building permit, aren't the plans kept on file at 17 

DCRA?  Aren't they available for viewing?  In looking 18 

into the project, did you check with the zoning 19 

administrator or anyone at DCRA to see if the building 20 

plans were actually available? 21 

  MS. ELLIOT:  I didn't personally because I 22 

wasn't originally, as I said, on the ANC at the time.  23 

And the former chair didn't mention -- I mean, I think 24 

that's why she did all these letters because there wasn't 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 54 

anything available at the time. 1 

  MS. HINTON:  Okay. 2 

  MS. ELLIOT:  There was a filing of the 3 

permit, a rationale for the permit, but it didn't say 4 

anything of the 11-story --  5 

  CHAIRPERSON REID:  We'll also ask that of 6 

the zoning administrator when it's time to testify. 7 

  MS. HINTON:  Well, I wanted to know what the 8 

ANC knew. 9 

  CHAIRPERSON REID:  I just saw his hand. 10 

  MS. HINTON:  Yeah, I know.  But my question 11 

was whether the ANC looked into it or knew it.  Do you 12 

understand? 13 

  MS. ELLIOT:  Yes. 14 

  VICE CHAIRPERSON RENSHAW:  Did the ANC 15 

request of George Washington University a copy of the 16 

plans to be given to the ANC?  Did you ask George 17 

Washington to come before the ANC to present? 18 

  MS. ELLIOT:  I'm not sure about that.  I 19 

imagine that they probably did.  I made an assumption 20 

which may be correct, but while talking with former Chair 21 

Spellinger, I assumed that she had followed up on every 22 

possible source to do this, to find out what was happening 23 

with the project. 24 

  MS. HINTON:  One other question.  We have 25 
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the building permit in the file, but we don't have an 1 

application, a copy of the application.  And all of the 2 

dates that are in the PUD order refer to certain dates 3 

by which an application has to be filed but not released. 4 

  Do you have that application, or can you tell 5 

us the dates that the application was filed? 6 

  MS. ELLIOT:  I can't, but I believe -- it 7 

was filed on 12/7/99. 8 

  MS. HINTON:  Do you have the application 9 

there? 10 

  MS. ELLIOT:  No, I do not, but WECA would 11 

have that. 12 

  MS. HINTON:  Okay, thank you. 13 

  MS. ELLIOT:  Thank you. 14 

  CHAIRPERSON REID:  All right.  Mr. Feola? 15 

  MR. FEOLA:  Thank you, Madam Chair.  I just 16 

have a couple questions for Ms. Elliot. 17 

  Ms. Elliot, in the additional conditions 18 

that you noted at the beginning of your statement that 19 

you wanted the Board to take notice of, of the PUD order, 20 

the first one was number six, I believe, that the project 21 

shall be developed with 47 to 56 residential units. 22 

  Is the ANC alleging that the project is not 23 

being built with between 47 and 56 units? 24 

  MS. ELLIOT:  We don't know.  We're not 25 
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alleging anything; we're just emphasizing that. 1 

  MR. FEOLA:  In seven you say -- it's the same 2 

for us -- the question that it should have a minimum of 3 

200 on-site parking.  Are you saying it doesn't or you 4 

don't know? 5 

  MS. ELLIOT:  No.  Again, the emphasis in 6 

each of these is long-term residential versus dormitory 7 

use.  That's --  8 

  MR. FEOLA:  Where in number seven does it 9 

talk about long-term residential or dormitory use? 10 

  MS. ELLIOT:  It was talked about in the 11 

beginning of the -- in the findings of fact, there was 12 

constant mention of negotiations.  And the point of the 13 

project was to keep the AGC in the district and to make 14 

it a tax-paying situation, where they would generate tax 15 

revenue. 16 

  MR. FEOLA:  Are any of the conditions of the 17 

Zoning Commission's approval here address those points, 18 

1 through 21? 19 

  CHAIRPERSON REID:  Can you repeat that 20 

question, please, Mr. Feola? 21 

  MR. FEOLA:  Do any of the conditions of the 22 

zoning approval of this plan unit development suggest 23 

that either the residential use may not be used for 24 

anything but long-term -- in Ms. Elliot's 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 57 

word -- long-term residential use? 1 

  MS. ELLIOT:  I don't think I can make that 2 

judgment because I wasn't in on the negotiations for the --  3 

  MR. FEOLA:  I'm asking you -- you put before 4 

the Board specific conditions of the Zoning Commission 5 

order.  And I assume from putting those conditions before 6 

the Board, you're suggesting that these conditions are 7 

not being met. 8 

  MS. ELLIOT:  Right. 9 

  MR. FEOLA:  And I'm trying to find out why 10 

you're saying that. 11 

  MS. ELLIOT:  Well, it --  12 

  MR. FEOLA:  Does it say anything about 13 

long-term residential use on the property in the 14 

conditions? 15 

  MS. ELLIOT:  It says residential use. 16 

  MR. FEOLA:  It doesn't describe that 17 

residential use, does it?  It doesn't say three months, 18 

one month, two years.  It doesn't even say long term, 19 

does it? 20 

  MS. ELLIOT:  There is --  21 

  MR. FEOLA:  In the conditions, Ms. Elliot. 22 

  MS. ELLIOT:  In the conditions. 23 

  MR. FEOLA:  If you don't know, that's fine. 24 

  MS. ELLIOT:  Yeah.  I mean,  I don't have 25 
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this memorized, unfortunately. 1 

  MR. FEOLA:  That's fine. 2 

  Condition number 11 that you referenced to 3 

the Board says, that the project, if it's developed -- I'm 4 

sorry.  The entire project may be developed in two phases, 5 

residential being one, office being the other. 6 

  Is your testimony that it is being developed 7 

in two phases?  I'm sorry.  I don't understand. 8 

  MS. ELLIOT:  No.  Again, I wanted to 9 

emphasize the residential component, that it was looked 10 

at as a separate element.  There was an office.  There 11 

was going to be a commercial office development.  In fact, 12 

that was part of the -- I believe it's very specifically 13 

in this part of the order and in the beginning part that 14 

it was a very specific residential component and a very 15 

specific commercial office component. 16 

  MR. FEOLA:  The residential component, is 17 

that defined in number 11, who those residents might or 18 

might not be? 19 

  MS. ELLIOT:  No, not that I can interpret 20 

here. 21 

  MR. FEOLA:  Those are all my questions, 22 

Madam Chair. 23 

  CHAIRPERSON REID:  Thank you. 24 

  Okay.  Now, Ms. Miller?   25 
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  MS. MILLER:  I've given my copies to you 1 

stamped. 2 

  CHAIRPERSON REID:  Okay, we do have a copy. 3 

  MS. MILLER:  I gave a copy to the zoning 4 

administrator. 5 

  CHAIRPERSON REID:  As was asked of Ms. 6 

Elliot, could you basically give us the highlights of 7 

your submission? 8 

  MS. MILLER:  Sure. 9 

  Good morning.  I want to thank my chair and 10 

the Zoning Commission for giving me this opportunity -- I 11 

mean, the Board of Zoning Adjustment.  Basically, the 12 

questions you've been asking are all answered in my 13 

statement. 14 

  And my statement primarily covers two 15 

things, in my opinion, is the fact that the validity of 16 

the Order 746 was extended until December 10th, and the 17 

first permit was issued three days after that.  So the 18 

PUD was in void and no longer in effect when the permit 19 

was issued.  And secondly, the zoning change that keeps 20 

coming up that was done -- I was then chair of the ANC-2A 21 

when they took up 97-7, and I've attached to my statement 22 

before the Zoning Commission and the NCPC on this 23 

particular thing. 24 

  The Zoning Commission was not very happy with 25 
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the changes in that PUD.  It didn't have the permanent 1 

resident that we were trying so hard in that neighborhood, 2 

not people who come and go.  And that was covered by number 3 

26, I think, on -- and what I'm asking is that I'm Dorothy 4 

Miller, and I'm Chair -- not Chair, I'm Commissioner for 5 

ANC-2A-05.  And my single member district is to the south 6 

side of E Street.  This is to the north side of E Street, 7 

so I back up to it.  And anything done there very much 8 

affects my single member district. 9 

  And what I'm asking is that the permits 10 

issued in error by the Zoning Commission to George 11 

Washington that violated the conditions of the original 12 

PUD order be returned -- be denied or not approved and 13 

returned to the Zoning Commission.  And it's the Zoning 14 

Commission who refers back to the Office of Planning to 15 

see if there have been any changes since the order was 16 

requested.  And there have been, as you can tell, quite 17 

a few changes since the order was requested, including 18 

in the comprehensive plan as well as the area. 19 

  And the fact is that we did not get copies 20 

of the permits.  We didn't get that till almost the end 21 

of the January, the first one.  And there have been four 22 

permits issued, three while we were waiting to get a 23 

hearing as to whether or not we would be set down for 24 

a hearing.  And the four permits, in my opinion, should 25 
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all be denied, and that the construction that's been 1 

started, they are supposed to give us copies of the permits 2 

when it's requested, by law, not after it's done, before 3 

it is done.  And we never got the permits. 4 

  And any changes, and I think the problem has 5 

been is that you know for a year and a half we've been 6 

going through the campus plan.  There has been mediation, 7 

mitigation, and mediation and you name it, 24 hours a 8 

day, seven and eight days a week.  We have been meeting 9 

with the Office of Planning and preparing our testimony. 10 

 And it's very hard to do all these other things with 11 

just six people and three of them only recently elected 12 

who does not have the background.  And that was my reason 13 

for wanting to give my testimony, and I appreciate the 14 

opportunity. 15 

  I won't take anymore of your time, but I have 16 

given you a copy of the sale of the building.  I've given 17 

you a copy of all four permits.  And I've given you a 18 

copy of my two statements in the effort that GW tried 19 

to change the zoning at the time.  And I think that will 20 

bring a lot of background that will clarify some of the 21 

questions you have asked. 22 

  And we did -- when they went before the 23 

Commission of Fine Arts, we found out about it after it 24 

was done.  I went down and xeroxed the entire file.  I 25 
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took a copy to Mr. Johnson, and I took a copy to Mrs. 1 

Kress.  And she looked at it, and she says, "They have 2 

to come back before the Zoning Commission." 3 

  I also gave Mr. Johnson a copy of the two 4 

746 and 746A that clearly lays out that there's a covenant. 5 

 Now, you ask about the covenant.  One was never filed, 6 

because if it had been filed, I should have a copy of 7 

it.  I xeroxed the entire file.  I have a copy of the 8 

entire file, and I have kept it.  So to my knowledge, 9 

no copy of that was ever filed, and no permits were 10 

supposed to be issued until that copy had been filed with 11 

the Zoning Commission.  And if the Zoning Commission can 12 

find a copy, please let me have one.  And I thank you 13 

for the time. 14 

  CHAIRPERSON REID:  Thank you, Mrs. Miller. 15 

 Any cross examination of Mrs. Miller? 16 

  MR. PARKER:  Yes.  Arthur Parker, for the 17 

District of Columbia. 18 

  There came a time when presentations were 19 

made to Mr. Johnson regarding the concerns of either the 20 

ANC or the community regarding this permit, correct? 21 

  MS. MILLER:  I think it was done by the 22 

community. 23 

  MR. PARKER:  Right.  Okay.  And the 24 

information -- I believe at the end of your statement 25 
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you indicated that at some point you presented some 1 

information to Mr. Johnson regarding this -- 2 

  MS. MILLER:  I gave him copies of everything 3 

that was submitted to the Commission of Fine Arts.  I 4 

gave him copies of both 746 and 746A that said the covenant 5 

bound not only the current owner but all future owners 6 

to the conditions in that. 7 

  MR. PARKER:  Okay.  And this was prior to 8 

this decision to issue the permit. 9 

  MS. MILLER:  I don't know whether it was or 10 

not, because the permits came out afterwards. 11 

  MR. PARKER:  I'm referring to the permit 12 

that's at issue her. 13 

  MS. MILLER:  Long afterwards. 14 

  MR. PARKER:  Excuse me.  The permit I'm 15 

referring to is the one that's being appealed here today 16 

that was issued on December 28, 2000. 17 

  MS. MILLER:  And then he issued -- 18 

  MR. PARKER:  And I'm asking if the 19 

information that you have referred to today that you gave 20 

to Mr. Johnson, you gave to him prior to December 28 of 21 

2000. 22 

  MS. MILLER:  Oh, absolutely. 23 

  MR. PARKER:  Okay.  That's all I'm asking. 24 

  MS. MILLER:  Okay.  And the first permit 25 
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issued was 12-13. 1 

  MR. PARKER:  Okay.  Very well. 2 

  MS. MILLER:  And that was after the PUD had 3 

expired. 4 

  CHAIRPERSON REID:  Thank you. 5 

  MS. MILLER:  Thank you. 6 

  CHAIRPERSON REID:  All right.  Any other 7 

questions, cross examination of -- Mr. Feola, the ANC 8 

or the Western Business Association?  Okay.  Board 9 

members? 10 

  MS. HINTON:  Thank you.  Mrs. Miller, I do 11 

have one question. 12 

  MS. MILLER:  Sure. 13 

  MS. HINTON:  From my reading of the PUD 14 

orders, the time limits speak to filing for a permit, 15 

not releasing a permit.  Do you have copies or a copy 16 

of when the permit application was filed? 17 

  MS. MILLER:  We were never given a copy, and 18 

we're supposed to before they -- when they file it and 19 

request one, we're supposed to be notified, and that is 20 

included in the law and was reinforced in the new laws 21 

for the ANC, and we never got one.  I called over there 22 

and got it faxed to me, and he only faxed me one.  And 23 

then I heard there were others, so they faxed me the other 24 

three. 25 
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  MS. HINTON:  Okay.  Thank you. 1 

  CHAIRPERSON REID:  Thank you.  All right. 2 

 We go now to the Zoning Administrator, any government 3 

officials. 4 

  MR. PARKER:  Again, Arthur Parker, 5 

Assistant Corporation Counsel at the District of 6 

Columbia. 7 

  I'd begin by asking if as part of the forged 8 

file it has a copy of Mr. Johnson's December 27, 2000 9 

letter to Mr. John Batham of the West End Citizens' 10 

Association, if that's part of your file?  If it's not, 11 

we need to get a copy made for you. 12 

  CHAIRPERSON REID:  No.  I don't think that 13 

there was any submission by the Zoning Administrator. 14 

  MR. PARKER:  Okay. 15 

  CHAIRPERSON REID:  And we need to request 16 

it, that the rules be waived.  Is that the only thing 17 

that you have, Mr. Parker? 18 

  MR. PARKER:  It may be the only thing that 19 

we have.  What we can do is actually testify to what was 20 

the contents of the letter without reading it. 21 

  CHAIRPERSON REID:  Okay. 22 

  MR. PARKER:  And then we will place it in 23 

at the end.  That will give somebody time to make a copy 24 

of it for you. 25 
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  CHAIRPERSON REID:  Okay. 1 

  MR. PARKER:  And we would then, I guess, 2 

procedurally be requesting that waiver. 3 

  Sir, you've already been sworn in, but can 4 

you state your name for the record, please? 5 

  MR. JOHNSON:  I'm Michael D. Johnson, Zoning 6 

Administrator with the District of Columbia.  And by the 7 

way, good morning, Madam Chairwoman and members of the 8 

Board. 9 

  MR. PARKER:  As you're aware, the subject 10 

of today's appeal is a building permit number D434036, 11 

issued for construction at 1957 E Street Northwest.  Did 12 

you play any role in the issuing of that permit? 13 

  MR. JOHNSON:  Yes, I did. 14 

  MR. PARKER:  And could you describe to the 15 

Board the role you played and how you became involved 16 

in that? 17 

  MR. JOHNSON:  Surely.  As part of the 18 

release of any permit that is issued by the Department 19 

of Consumer Regulatory Affairs, specifically the Building 20 

Land Regulation Administration, an application must be 21 

filed first.  Part of the process includes various 22 

disciplines inclusive of mechanical, electrical, 23 

plumbing, et cetera, but most importantly, and I think 24 

what's germane here today, Zoning also conducts its review 25 
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and applies the applicable regulations to the plans that 1 

are submitted.  And just a point of information, we 2 

require four sets of architectural plans be submitted. 3 

  Upon the conclusion of that review, staff 4 

then make the determination and recommendation to me, 5 

the Zoning Administrator, that the plans did comport and 6 

comply with the zoning regulations. 7 

  I think it's probably important for me to 8 

at least mention at this time that I, as the Zoning 9 

Administrator, met on several occasions with members from 10 

that community.  I do not recall if they specifically 11 

identified themselves as the ANC, but particularly it 12 

is my policy that when anyone requests a meeting with 13 

the Zoning Administrator to inquire about zoning 14 

regulations or zoning questions, I always avail myself 15 

and did so in this case on numerous occasions. 16 

  I guess my closing remark to the question 17 

would be I prepared, additionally, I believe, in 18 

September, which was a summary of numerous meetings that 19 

I'd had with, one, Mr. Batham, and two, Mrs. Barbara Kahlo. 20 

 I reduced what I had conveyed to them and other members 21 

of the community in conversations and one-on-one meetings 22 

to a letter that I believe the Board now has. 23 

  MR. PARKER:  All right.  Now, with regard 24 

to some of the issues that were raised for your 25 
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consideration as part of your decision to issue or not 1 

issue this permit, is it correct that there was issues 2 

raised in terms of the timing of the application of this 3 

permit, whether this application had been filed in time 4 

and other issues that were stated in the -- first of all, 5 

you're aware of the PUD 746 that has been referred to 6 

in various testimony here this morning? 7 

  MR. JOHNSON:  I am. 8 

  MR. PARKER:  And you're aware that within 9 

those conditions there were certain timing conditions 10 

regarding the time for application and the time for 11 

commencement of construction and those type of time 12 

deadlines.  You were aware of those? 13 

  MR. JOHNSON:  Yes, I was. 14 

  MR. PARKER:  Okay.  With regard to any 15 

allegation that the application or any other -- that this 16 

permit was issued out of time, what analysis did you have 17 

regarding that, and what conclusions did you come to? 18 

  MR. JOHNSON:  Well, after thorough research 19 

of all of our records, primarily being the application, 20 

which, as I mentioned earlier, is sort of like the 21 

precursor piece of paper that we use to formally initiate 22 

a review of any application, I was able to determine that 23 

in fact the deadlines had been met. 24 

  I apologize to the Board for not providing 25 
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copies of my information and will be happy to do so at 1 

a later time so that you can also consider that.  But 2 

just as additional point of information, on application 3 

number 11299AA, and those numbers reference specific job 4 

numbers that we use as part of our internal filing system, 5 

it was denoted that the application was approved on the 6 

7th of December of 1999. 7 

  One thing that I need to make very, very 8 

clear, as a point of information, is that is the only 9 

the date as it relates to when we grant the approval.  10 

But bear in mind that the application would have been 11 

filed and submitted for review to our Agency prior to 12 

that time. 13 

  CHAIRPERSON REID:  What was the date, Mr. 14 

Johnson? 15 

  MR. JOHNSON:  Yes.  The date of the 16 

application approval was December 7, 1999. 17 

  Furthermore, as the Board knows and 18 

recognizes, the Zoning Commission had granted numerous 19 

extension periods, I think almost totaling approximately 20 

ten years, a little over the past ten years.  I took that 21 

into consideration as well in making the determination 22 

that in fact, again, the Applicant had met the 23 

requirements of the order. 24 

  MR. PARKER:  Do you know what the deadline 25 
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of the most recent extension was for the filing of the 1 

application? 2 

  MR. JOHNSON:  I believe, and just as a point 3 

of information, I was able to determine that there were 4 

three Zoning Commission orders that related to this 5 

subject site.  The first was 746.  I believe that was 6 

in 1993.  The second was 746A, which I believe the Zoning 7 

Commission granted their request, I believe, February 8 

12th of 1996.  And the final one, I believe, was February 9 

8, 1999. 10 

  CHAIRPERSON REID:  And what was that number? 11 

  MR. JOHNSON:  I'm sorry, February 8 -- 12 

  CHAIRPERSON REID:  No.  What was the Zoning 13 

Commission order number? 14 

  MR. JOHNSON:  That was Zoning Commission 15 

order number 746 -- the last date that I gave related 16 

to, I believe, 746B, which talked about the second stage. 17 

  CHAIRPERSON REID:  Okay.  There were 18 

three -- 746, 746A, and 746B. 19 

  MR. JOHNSON:  That is correct.  And just in 20 

short summary, just a point of information -- 21 

  CHAIRPERSON REID:  I'm sorry, Mr. Johnson. 22 

Would you please just give me those dates again, just 23 

the dates? 24 

  MR. JOHNSON:  Yes, ma'am.  I believe the 25 
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first one was issued around December 10th of 1993.  The 1 

second one, I believe, was issued, or I should say the 2 

Zoning Commission granted the request around February 3 

12th of 1996.  And then, lastly and thirdly, February 4 

8, 1999. 5 

  And just a point of information, too, to the 6 

Board, all three of those orders basically talked about 7 

two stages.  It either referenced state one -- excuse 8 

me, phase one or phase two of the construction projects. 9 

  MS. HINTON:  May I ask a question? 10 

  MR. PARKER:  Go ahead. 11 

  MS. HINTON:  I wanted to follow up on the 12 

last order, the one that I think the Zoning Commission 13 

decided on February 8, 1999.  When was that order issued, 14 

and what time constraints were along with that order? 15 

  MR. JOHNSON:  Basically, the time 16 

constraints in actually all of the orders 17 

referenced -- there was like two points.  The first point 18 

was that, one, a building permit shall be filed by a time 19 

certain.  And then the second component was that 20 

construction must commence by a time certain.  Those were 21 

the two primary issues that the Commission pointed out. 22 

  CHAIRPERSON REID:  And what were those 23 

times? 24 

  MR. JOHNSON:  They deviated depending on 25 
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which order.  Let me see if I can do a quick chronology 1 

and address all three. 2 

  MS. HINTON:  I think, really, we need the 3 

last one. 4 

  MR. JOHNSON:  Okay.  I just did sort of a 5 

brief synopsis of notes, but I do believe that the last 6 

order related to construction to commence by December 7 

10, 1995.  But I recall -- just one moment.  Let me just 8 

double check that. 9 

  CHAIRPERSON REID:  December 10, 1995? 10 

  MR. JOHNSON:  I beg your pardon? 11 

  CHAIRPERSON REID:  What was that date? 12 

  MS. HINTON:  You know, Mr. Parker, now you 13 

wouldn't let the ANC get information from West End 14 

Citizens' Association.  So how is it now that you're 15 

taking information from another party? 16 

  MR. PARKER:  It's the zoning -- it's the 17 

order itself. 18 

  MR. JOHNSON:  We're happy to proffer to you. 19 

  MR. PARKER:  It's part of our file. 20 

  MR. JOHNSON:  It's part of the material, but 21 

as you can see, I have a fairly thick file. 22 

  MS. HINTON:  Okay.  I just wanted that to 23 

be put on the record, because that looked a little unusual 24 

to me. 25 
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  MR. PARKER:  All right.  Very well. 1 

  VICE CHAIRPERSON RENSHAW:  We don't have a 2 

copy of 746B. 3 

  MR. JOHNSON:  If you'd like me to take the 4 

time, I can go through all of my paperwork, but -- 5 

  VICE CHAIRPERSON RENSHAW:  It should be 6 

submitted for the record.  You don't have to do it now, 7 

but we need to have it in the file. 8 

  MR. PARKER:  All right.  We'll make sure you 9 

have one. 10 

  MR. JOHNSON:  That's fine.  I was only 11 

addressing Mrs. Hinton's concern. 12 

  The actual date was December 10 of 1999. 13 

  MS. HINTON:  Building permit to be filed by? 14 

 What date are you giving us? 15 

  MR. JOHNSON:  Let me succinctly just read 16 

the order so that you understand the full picture.  "On 17 

April 13th," quote, I'm reading, "at its regular monthly 18 

meeting, the Zoning Commission considered the request 19 

of counsel for AGC and the OP report.  The Zoning 20 

Commission concurs with OP and the Applicant.  The 21 

Commission also determined that an extension of time of 22 

the validity of this PUD is in the best interest of the 23 

District of Columbia is consistent with the intent and 24 

purpose of the zoning regulations and Zoning Act and is 25 
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not inconsistent with the comprehensive plan for National 1 

Capital." 2 

  Further reading, "In consideration for the 3 

reasons set forth in this order, the Zoning Commission 4 

for the District of Columbia hereby orders that the 5 

validity of Zoning Commission order numbers, 746 and 746A, 6 

be extended for a period of two years.  That is until 7 

December 10.  Prior to that expiration time, the 8 

applicant shall file a building permit, as specified in 9 

11 DCMR 2406.8.  Construction shall start within one 10 

year, that is not later than December 10, 2000." 11 

  And just as a point of information, as I 12 

mentioned a little bit earlier, at the time, the property 13 

was owned by AGC.  Subsequent to that, it was purchased 14 

by the University.  And, additionally, these orders 15 

conveyed with the land. 16 

  CHAIRPERSON REID:  And you will submit a 17 

copy of that order for our record. 18 

  MR. JOHNSON:  Yes, we will. 19 

  MS. HINTON:  Now, the other thing that we're 20 

going to need is a copy of the permit application.  Do 21 

you have that with you today?  And I maybe would suggest 22 

just for future, the Board really likes to  have this 23 

stuff when we're preparing for the case.  So the Zoning 24 

Administrator's Office and Corp Counsel gets notice that 25 
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you've been asked to come here, could you put some of 1 

this information into our record so that we can look at 2 

it while we're looking at the other information from the 3 

parties? 4 

  MR. JOHNSON:  I apologize, Ms. Hinton.  I 5 

was actually under the presumption that the Board already 6 

had this information.  I will make sure that this mistake 7 

will not occur a second time. 8 

  MS. HINTON:  Thank you.  People often make 9 

that mistake that since it's in our original file, but 10 

the Board can't do any research.  We can only look at 11 

the information that's submitted by all the parties.  12 

So we do rely on you to give us some information.  Thanks. 13 

  CHAIRPERSON REID:  You do have it today?  14 

You do have it? 15 

  MS. HINTON:  The permit application, do you 16 

have that with you? 17 

  MR. PARKER:  Yes.  I was also noting that 18 

apparently it's also included as part of the response 19 

by the owner that's been submitted. 20 

  MS. HINTON:  No.  We don't have that either. 21 

  CHAIRPERSON REID:  Response by the owner 22 

submitted to where? 23 

  MR. PARKER:  To the Board of Zoning 24 

Adjustment. 25 
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  CHAIRPERSON REID:  No. 1 

  MS. HINTON:  When was that submitted?  2 

Hasn't been submitted yet. 3 

  MR. PARKER:  Okay.  Very well. 4 

  MS. HINTON:  Thanks. 5 

  CHAIRPERSON REID:  But I'd like to see that, 6 

so could you please give it to staff so they could make 7 

copies of it. 8 

  MS. HINTON:  When they come up they're going 9 

to do it. 10 

  CHAIRPERSON REID:  All right.  Okay. 11 

  MR. PARKER:  Did we address the Board's 12 

questions to this point? 13 

  MS. HINTON:  No.  Could you tell me what the 14 

date is on that application, please? 15 

  MR. JOHNSON:  Yes, Ms. Hinton.  I should 16 

probably also give an additional explanation.  If you 17 

had an opportunity to review the Planning Commission's 18 

actions or the order itself going back ten years, you 19 

will note that each time there was a request for an 20 

extension and an extension was granted.  The primary 21 

basis for the extension was that at the time the property 22 

owners, as I mentioned, AGC, I believe, could not find 23 

adequate numbers of, in a sense, tenants in which to lease 24 

the space. 25 
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  So in concert with the Office of Planning, 1 

they again approached the Planning Commission and 2 

requested extensions.  And over that period of time, 3 

the -- excuse me, not the Planning Commission, the Zoning 4 

Commission.  And over that period of time, the Zoning 5 

Commission found in its great wisdom to grant the 6 

extension. 7 

  Which now leads me to the first records of 8 

permits that at least my office has is dated December 9 

9, 1998.  And, again, that would have been consistent 10 

with the numbers of extensions that were granted by the 11 

Zoning Commission.  And the application basically 12 

was -- or I should say, the permit was to remove one 13 

500-gallon heating oil underground storage tank and fill 14 

with clean fill, no crossing sidewalk with construction 15 

vehicles.  It's my understanding that Assistant 16 

Corporation Counsel, we have additional copies, and we'll 17 

makes some for you for distribution today. 18 

  MS. HINTON:  I think that the language that 19 

you read to us said that the building permit should be 20 

filed by December 10.  When was the first building permit 21 

filed for this 11-story building? 22 

  MR. JOHNSON:  The first building permit that 23 

we have on record was December 9, 1998.  But, again, let 24 

me remind you that the Zoning Commission granted, I was 25 
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able to determine, at least three extensions; thereby, 1 

in my opinion, in a sense, putting a strict interpretation 2 

of the order in a state of abeyance.  And if it would 3 

be more helpful to you, I'd be happy to read that specific 4 

section of the order, and that might shed a little bit 5 

more light.  I'm seeing some sense of not really 6 

understanding the picture. 7 

  MS. HINTON:  Could you repeat what you said? 8 

 I would like for you to repeat what you said about because 9 

they had given extensions you felt it put something in 10 

abeyance. 11 

  MR. JOHNSON:  Let me read the order to be 12 

more specific. 13 

  MS. HINTON:  Okay. 14 

  MR. JOHNSON:  Or I should say reiterate it, 15 

because I had already read it once.  Okay, I'm going to 16 

read from Zoning Commission order number 746A, but it 17 

is also consistent with 746.  And I'm just going to 18 

highlight the key points that I believe will address your 19 

question. 20 

  MS. HINTON:  I think that we have that order, 21 

so if you could tell us where you're reading from, maybe 22 

we could look at too. 23 

  MR. JOHNSON:  All right.  That's very good. 24 

 I'm looking at page 2 of Zoning Commission order number 25 
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746A.  Further, heading reads, Case Number 93-F -- excuse 1 

me, 5F/91-18P. 2 

  CHAIRPERSON REID:  Repeat that page number 3 

again. 4 

  MR. JOHNSON:  I'm sorry.  That is page 5 

number 2. 6 

  CHAIRPERSON REID:  Okay.  Paragraph? 7 

  MR. JOHNSON:  And I'm going to begin from 8 

the top would be actually the second paragraph.  Or if 9 

you were to count the top of the page, that's sort of 10 

a half of the first paragraph, beginning with the words, 11 

"By memorandum, dated December 29, 1995." 12 

  "By memorandum, dated December 29, 1995, OP 13 

recommended that the Applicant's request by granted and 14 

stated that no purpose would be served in this instance 15 

by denying the request.  OP indicated the following, 16 

quote, 'the zoning class'" -- and then I'm going to jump 17 

down to the part that I think is germane to your question. 18 

 "The Applicant" -- and this is in the second paragraph 19 

of that second body -- "The Applicant has stated that 20 

it has invested a great deal of time and money through 21 

a commercial broker to seek the additional tenants 22 

necessary to secure financing.  That search has been 23 

unsuccessful to date.  In short, the present request for 24 

a time extension is the result of current, adverse market 25 
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conditions." 1 

  And then without reading further, basically, 2 

on the next page, on page number 3, the second 3 

page -- excuse me, the second paragraph from the top, 4 

it basically reads, "In consideration of the reasons set 5 

forth" -- which is one that I just read; there were 6 

others -- further reading, "The Zoning Commission for 7 

the District of Columbia hereby orders that the validity 8 

of Zoning Commission order number 746 be extended for 9 

a period of two years; that is until December 10, 1997." 10 

  Further reading, "Prior to the expiration 11 

of that time, the Applicant shall file for a building 12 

permit, as specified in 11 DCMR 2406.8."  Further 13 

reading, "Construction shall start within one year; that 14 

is, not later than December 10th of 1998." 15 

  Does that answer your question, madam? 16 

  CHAIRPERSON REID:  Well, what about 746B? 17 

  MS. HINTON:  No, no.  That wasn't the final 18 

action of the Zoning Commission, was it?  Because the 19 

permit that you talked about that was filed was filed 20 

after that date. 21 

  MR. JOHNSON:  I believe I responded the 22 

final action was in the previous BZA order that I had 23 

read into the record and which you questioned Counsel 24 

about handing that to me.  Am I mistaken? 25 
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  CHAIRPERSON REID:  Well, what about -- isn't 1 

746B the final -- let's see. 2 

  MR. JOHNSON:  That is correct. 3 

  CHAIRPERSON REID:  Is that the final order? 4 

  MR. JOHNSON:  That is correct, and that was 5 

the information which I read into the record and which 6 

the Board member had some question about.  And then I 7 

went on further to explain that over the almost past ten 8 

years there have been previous orders, beginning with 9 

order number 746.  And in those orders, the Applicant 10 

had come before the Zoning Commission, applied for an 11 

extension, and the Zoning Commission did in fact grant 12 

the extension.  And that was, I do believe, the underlying 13 

the question that you were asking. 14 

  CHAIRPERSON REID:  Mr. Johnson, in 746B, 15 

could you -- I don't have a copy of that. 16 

  VICE CHAIRPERSON RENSHAW:  We have 17 

requested a copy. 18 

  CHAIRPERSON REID:  So could you tell us 19 

again.  You may have said this, but this has gotten to 20 

be a little confusing here now.  What does it say in regard 21 

to the time frame of the extension in that order, 746B. 22 

 Extended for a period of how long, until when? 23 

  MR. JOHNSON:  Again, it reads, "To be 24 

extended for a period of two years; that is until December 25 
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10, 1999." 1 

  CHAIRPERSON REID:  Okay.  December 10, 2 

1999.  Okay.  That's where I got that date. 3 

  MS. HINTON:  And would you go on to read the 4 

rest of the language? 5 

  MR. JOHNSON:  Okay.  "Prior to expiration 6 

of that time, the Applicant shall file for a building 7 

permit, as specified in 11 DCMR 2406.8.  Construction 8 

shall start within one year; that is, not later than 9 

December 10, 2000." 10 

  CHAIRPERSON REID:  Okay.  Now, the -- let's 11 

see, December 10, 2000.  What did it say about the 12 

application?  They shall apply for a building permit by 13 

what date?  What date did it reflect? 14 

  MR. JOHNSON:  Well, what it says, Madam 15 

Chairwoman, is that "It shall be extended for a period 16 

of two years; that is, until December 10, 1999," end quote. 17 

 So December 10 is the milestone date. 18 

  CHAIRPERSON REID:  Okay.  And -- 19 

  MR. JOHNSON:  For the filing of the 20 

application. 21 

  CHAIRPERSON REID:  December 10, 1999.  Now, 22 

let me go back to the application itself. 23 

  MR. JOHNSON:  I'm sorry, building permit; 24 

let me be specific. 25 
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  CHAIRPERSON REID:  Okay.  The application 1 

was filed December 7, 1999, correct? 2 

  [No response.] 3 

  CHAIRPERSON REID:  When was the application 4 

approved? 5 

  MR. JOHNSON:  Well -- 6 

  CHAIRPERSON REID:  I thought that I heard 7 

that it was approved December 7, 1999. 8 

  MR. JOHNSON:  Madam Chairwoman, on the 9 

information that I have before me at this time, the date 10 

indicates that the building permit was issued December 11 

9, 1998.  And you're welcome to see it. 12 

  MS. HINTON:  Could you pass that up?  We'd 13 

like to see it? 14 

  CHAIRPERSON REID:  What building permit is 15 

that?  We're talking about the -- 16 

  MS. HINTON:  Pass it up to the staff, please. 17 

  CHAIRPERSON REID:  This building permit was 18 

issued -- 19 

  MS. BAILEY:  Mr. Johnson, are you aware that 20 

if you hand something in we need to -- you can't get it 21 

back?  So do you want us to make a copy, because it looks 22 

as if you have an original document there? 23 

  MR. JOHNSON:  This is the original.  I 24 

believe Corp Counsel, and we'll be happy to proffer that 25 
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for additional copies. 1 

  MS. HINTON:  Are we going to get a copy of 2 

that? 3 

  MR. JOHNSON:  It's circulating to you right 4 

now, absolutely. 5 

  CHAIRPERSON REID:  To staff, please, Mr. 6 

Johnson. 7 

  MS. HINTON:  So there was an application for 8 

a permit on December 7 -- 9 

  CHAIRPERSON REID:  '99, right? 10 

  MR. JOHNSON:  Once you get the copies, I'll 11 

try and focus. 12 

  MS. HINTON:  Thanks. 13 

  CHAIRPERSON REID:  Is there a matrix in 14 

Feola's submission that kind of clarifies things for us? 15 

  MR. FEOLA:  Madam Chair? 16 

  CHAIRPERSON REID:  Yes. 17 

  MR. FEOLA:  Phil Feola, for the University. 18 

 Just to move things along, we have a copy of the permit. 19 

 I can show it to Mr. Johnson or give it to Counsel.  20 

I'm not trying to get out of turn, but since we're 21 

struggling with -- 22 

  CHAIRPERSON REID:  Didn't you just submit 23 

that for us to copy? 24 

  MR. FEOLA:  I submitted one permit number 25 
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836. 1 

  CHAIRPERSON REID:  Which number do you have? 2 

  MR. JOHNSON:  I'm sorry, I was just informed 3 

that Corp Counsel submitted all three. 4 

  MS. HINTON:  Are they on their way? 5 

  MS. BAILEY:  Yes, ma'am.  The copies are 6 

being made. 7 

  (Whereupon, the foregoing matter went off 8 

  the record at 11:55 a.m. and went back on 9 

  the record at 12:01 p.m.) 10 

  MS. HINTON:  The Board members are in 11 

receipt of three different packages that appear to be 12 

building permit applications and the subsequent permit. 13 

 And I'm going to tell you, let's see, the number B420836, 14 

B430399, and B424962. 15 

  Now, Mr. Johnson, the building permit that 16 

you referred to that was filed on, I think you said, 17 

12-9 -- no, 12-7-98 -- 12-4-98, it looks like, that is 18 

a permit to remove a 500-gallon heating oil underground 19 

storage tank and to fill with clean fill; is that correct? 20 

  MR. JOHNSON:  That's correct.  It should be 21 

tied to building permit number B420836. 22 

  MS. HINTON:  Okay.  So that was filed on 23 

12-4-98? 24 

  MR. JOHNSON:  That's correct. 25 
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  MS. HINTON:  And the permit was released on 1 

12-9-98. 2 

  MR. JOHNSON:  That is correct. 3 

  MS. HINTON:  Are there any -- 4 

  CHAIRPERSON REID:  Show me where you see 5 

that.  Okay. 6 

  MS. HINTON:  Okay.  The next one that we 7 

have -- okay.  And this is B424962, filed on 1-6 -- is 8 

that 2000 or 2001? 9 

  MR. JOHNSON:  Two thousand. 10 

  MS. HINTON:  Okay.  And released on 11 

2-29-2000. 12 

  MR. JOHNSON:  That's correct. 13 

  MS. HINTON:  And this is raze the existing 14 

building. 15 

  MR. JOHNSON:  That's correct. 16 

  MS. HINTON:  Okay.  Up until this time, 17 

2-29-00, were there any other permits filed? 18 

  MR. JOHNSON:  You should have a third one 19 

dated -- actually, the actual issuance date was 20 

10-24-2000. 21 

  MS. HINTON:  Okay.  And that was filed on 22 

7-20-00, correct? 23 

  MR. JOHNSON:  That's correct. 24 

  CHAIRPERSON REID:  I thought you asked prior 25 
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to that date? 1 

  MS. HINTON:  Well, I did. 2 

  CHAIRPERSON REID:  Okay. 3 

  MS. HINTON:  Prior to the 2-29-00. 4 

  CHAIRPERSON REID:  Right. 5 

  MS. HINTON:  So then the answer would have 6 

been no.  Okay.  So then the final permit that we have 7 

here, the application was filed on July 20th of 2000.  8 

This application, let's see, was issued on October 24th 9 

of 2000, and the description of the work is, "Underpinning 10 

and bracket piles for adjacent buildings, parentheses, 11 

two; excavation and sheeting and shoring for proposed 12 

new University building."  And that application was filed 13 

on July 20th of 2000. 14 

  So let me see if I get this, and you can tell 15 

me if I'm completely wrong.  In your view of this 16 

situation, the first permit that was filed that was to 17 

remove a 500-gallon heating oil tank, you're considering 18 

that permit to meet the criteria for keeping this PUD 19 

in effect, because that's the only permit that was filed 20 

within the time limit. 21 

  MR. JOHNSON:  That is the position of the 22 

Office, yes. 23 

  MS. HINTON:  That's the position of the 24 

Office.  Okay. 25 
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  MR. PARKER:  Let me inquire of the Board, 1 

if I can move on past the timing issue at this point or 2 

do you have further questions on the timing issue? 3 

  MS. HINTON:  I have no other questions. 4 

  MR. PARKER:  All right.  Mr. Johnson, as 5 

part of your response or part of your analysis on this 6 

building permit, you were asked to consider a number of 7 

other issues.  First of all, you were asked to consider 8 

whether George Washington University was required to 9 

present its plans for this site to the ANC-2A or the Zoning 10 

Commission in advance of applying for the building permit. 11 

 Did you consider that question, and what did you 12 

conclude? 13 

  MR. JOHNSON:  I did consider the question 14 

and considered the question very, very seriously, 15 

especially in light of the fact that I was aware that 16 

there was a campus plan.  I also considered the fact that 17 

the use that was proposed was a use by right.  I was also 18 

quite mindful of the fact that from a legal standpoint 19 

there have been case precedence that basically did not 20 

preclude universities from owning commercial property 21 

or owning any property, for that matter.  I also 22 

considered the emotional stress that, in my opinion, at 23 

least some in the community had exhibited; they were quite 24 

concerned.  I took that as a high point of consideration. 25 
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 I also took into consideration at least seven different 1 

meetings I had had with interested parties. 2 

  So in my mind and part of my process I thought 3 

I applied a very comprehensive approach before coming 4 

to the determination.  And probably one final thing I 5 

should mentioned is that I, of course, consulted with 6 

Corp Counsel as well. 7 

  MR. PARKER:  Okay.  And so you concluded 8 

that George Washington was not required to present its 9 

building plans to the ANC or the Zoning Commission as 10 

had been requested? 11 

  MR. JOHNSON:  I did make that conclusion, 12 

although I did encourage the University to do so and open 13 

strong communication. 14 

  MR. PARKER:  Okay.  Secondly, there was an 15 

issue raised that George Washington's intent to construct 16 

this facility was in violation of its current on-campus 17 

site plan.  And did you take that -- the challenge that 18 

this was in violation of its current campus plan, did 19 

you take that into consideration in determining this 20 

building permit? 21 

  MR. JOHNSON:  I did take into consideration. 22 

 I should probably share that I have worked in 23 

jurisdictions in other cities that have universities and 24 

colleges, and the regulations are, in my opinion, a lot 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 90 

more stringent, a lot more to the point.  And what I mean 1 

by that, in comparison to our zoning regulations, is that, 2 

one, we don't provide for any penalties if universities 3 

stray outside the, quote, unquote, "campus plans."  And 4 

then, furthermore, what I realized and realized fairly 5 

early is that we, in some sense, don't really clearly 6 

define what a campus plan is.  So those are additional 7 

things that I did take into consideration before reaching 8 

my determination. 9 

  MR. PARKER:  All right.  And did you also 10 

consult recent court decisions regarding universities 11 

developing properties outside their campus plans? 12 

  MR. JOHNSON:  I did. 13 

  MR. PARKER:  And what is your understanding 14 

of those rulings? 15 

  MR. JOHNSON:  In summary, as I mentioned 16 

earlier, that universities are not precluded from owning 17 

property or making investments outside their campus 18 

plans.  Or, in other words, they're treated like any other 19 

entity in this country. 20 

  MR. PARKER:  And you had discussed the 21 

zoning of this particular parcel of land.  What is the 22 

zoning as far as your Office is concerned? 23 

  MR. JOHNSON:  C-3-C. 24 

  MR. PARKER:  And what does that permit a 25 
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university or anyone to do in that zone? 1 

  MR. JOHNSON:  Well, actually, the way our 2 

zoning ordinances, our regulations are prepared and 3 

interpreted is that the lower number it's much more 4 

restrictive.  So, for example, in C-1 commercial, 5 

universities and colleges are a use by right.  So if you 6 

extend that to the C-3 or C-3-A, they also fall under 7 

the use by right category. 8 

  MR. PARKER:  So by that interpretation, this 9 

parcel of land could be used by a university for university 10 

purposes. 11 

  MR. JOHNSON:  That is correct. 12 

  MR. PARKER:  And would those purposes 13 

include the nature of the use of the building as was 14 

presented to you in the building plans by George 15 

Washington? 16 

  MR. JOHNSON:  Yes, however, the caveat being 17 

is that I was mindful that there is a PUD on it, and the 18 

PUD does have a controlling interest as well.  And the 19 

PUD requirements are being applied. 20 

  MR. PARKER:  All right.  Now, another issue 21 

was raised that there was allegations that George 22 

Washington intended not to provide 47 to 56 new 23 

residential units, as required by the PUD.  How did you 24 

address that concern, and how did you rule on that? 25 
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  MR. JOHNSON:  From a procedural standpoint, 1 

staff reviewed the plan, as they do on all plans.  I was 2 

aware of the issue, so I directed another review.  And 3 

then, additionally, I did a review and made the 4 

determination that based upon the plans that were 5 

submitted, they were in compliance with the PUD order. 6 

  MR. PARKER:  Now, there's been some 7 

distinct -- 8 

  MS. HINTON:  Could I just follow up on that? 9 

 Could you be a little bit more specific?  In saying 10 

they're in compliance with the order, does that mean that 11 

you found that the number of units shown on the plans 12 

was somewhere between 46 and 57 -- 45 and -- 13 

  MR. JOHNSON:  Yes. 14 

  MS. HINTON:  Is that what you mean? 15 

  MR. JOHNSON:  Yes, that is correct. 16 

  MS. HINTON:  Okay.  Can you tell us what 17 

number of units you found on the plans? 18 

  MR. JOHNSON:  I don't recall exactly what 19 

they are.  But what we looked at was, in a sense, the 20 

broad scale between, I believe, 45 and 57.  I'd have to 21 

go back to the Office and pull those notes.  And if you're 22 

so inclined, I'd be happy to provide that to you. 23 

  MS. HINTON:  Not right now.  Thank you. 24 

  MR. PARKER:  Just to be clear, you do recall 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 93 

making a determination that the number of units, 1 

residential units, was in compliance with the PUD 2 

restrictions. 3 

  MR. JOHNSON:  That is correct. 4 

  MR. PARKER:  All right.  Now, there has been 5 

a distinction attempted to be drawn between use for 6 

student housing and other residential housing.  Is there 7 

such a distinction as regards to the Zoning Office's view 8 

of this property, or this use? 9 

  MR. JOHNSON:  It's generally considered to 10 

be residential.  We don't make a distinction between 11 

whether or not it is student housing or what many would 12 

say is traditional apartment.  We treat it as residential 13 

housing.  The one caveat being that when universities 14 

provide housing -- they call them dorms, they call them 15 

group homes; I've heard them referenced a number of 16 

ways -- they also fall under the same requirements as 17 

any other property owner who owns multi-family units from 18 

the standpoint of housing regulations and requirements. 19 

 And, generally, that time frame is, if someone resides 20 

here for six months or longer, they're subject to the 21 

same laws as anybody else, particularly as it relates 22 

to square footage, which is a housing code regulation, 23 

heating, ventilation, all those generally life safety 24 

and health types of issues. 25 
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  MR. PARKER:  With regard to your review of 1 

the plans, the residential housing that is proposed in 2 

these plans, are these individual housing units or are 3 

they more in the nature of a dormitory situation where 4 

there's individual bedrooms with common baths and things 5 

like that?  Do you recall what you observed from the 6 

plans? 7 

  MR. JOHNSON:  If my memory serves me 8 

correct, they were more in lines with an apartment, same 9 

as an apartment that you would find anywhere in Washington 10 

just about, downtown. 11 

  MR. PARKER:  There's also been a concern 12 

raised about whether or not a full environmental impact 13 

study was required to be prepared in this matter.  Can 14 

you comment on that, please? 15 

  MR. JOHNSON:  I can, and the comment would 16 

simply be that from a factual standpoint, the Zoning 17 

Administrator's Office does not regulate nor have 18 

authority over the EIS F or EIS process, which is the 19 

Environmental Impact Statement and/or form.  However, 20 

within the administration of building and land 21 

regulation, there is a component -- I believe, if my memory 22 

serves me correctly, the regulations require that the 23 

lead agency, in a sense, has the responsibility.  And 24 

from a practical and procedural standpoint, logistical, 25 
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DCRA has historically served as the lead agency. 1 

  And of late, what we've been doing and what 2 

we've done even in this case was to, of course, accept 3 

the application, defer it out to the appropriate sister 4 

agencies, i.e. the Department of Health.  We also do, 5 

what I would describe, as a cursory review, because we 6 

just don't have the expertise.  We also send it out to 7 

the Office of Planning.  We got back those comments, and 8 

that was the basis for the issuance of the permit. 9 

  MR. PARKER:  All right. 10 

  MR. JOHNSON:  Or, in other words, if we had 11 

not gotten back positive comments, no permit would have 12 

been issued. 13 

  MR. PARKER:  Do you know whether there was 14 

a determination made within the various agencies in the 15 

District of Columbia government as to whether an 16 

Environmental Impact Statement needed to be prepared? 17 

  MR. JOHNSON:  I don't know the specific 18 

answer to that question. 19 

  MS. HINTON:  I'm sorry, would you ask that 20 

question again?  I didn't catch it. 21 

  MR. PARKER:  All right. 22 

  CHAIRPERSON REID:  Mr. Parker? 23 

  MR. PARKER:  Yes.  I asked whether you had 24 

personal knowledge whether within the District of 25 
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Columbia government there has been a determination as 1 

to whether the Environmental Impact Statement needed to 2 

be prepared in this case -- an Environmental Impact 3 

Statement needed to be prepared? 4 

  MR. JOHNSON:  I don't think that was the 5 

case, as I mentioned.  And I should probably share my 6 

rationale so that all can understand.  As part of the 7 

EIS F process, there is an EIS F form, which is basically 8 

the Environmental Impact Statement form.  And it's 9 

basically a questionnaire before the applicant, and they 10 

make checks, yes or no, as to -- one of the things that 11 

is factored in is the cost of the project, whether or 12 

not there are any endangered species related to it. 13 

  And once they answer that form, the 14 

determination is made as to whether or not they need to 15 

go the next step.  And it was my presumption that that 16 

was done -- well, I know it was done in this case, but 17 

it was my presumption that it came affirmative, so they 18 

were not required. 19 

  MS. HINTON:  Came back from who affirmative? 20 

  MR. JOHNSON:  As I mentioned, the form is 21 

submitted to the applicant.  It came back to the Agency. 22 

  VICE CHAIRPERSON RENSHAW:  From the 23 

Applicant. 24 

  MR. JOHNSON:  Yes, ma'am. 25 
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  VICE CHAIRPERSON RENSHAW:  For the record, 1 

I asked that the permit came back from the Applicant to 2 

your Agency. 3 

  MR. JOHNSON:  The application came back, not 4 

the permit; yes, ma'am. 5 

  MR. PARKER:  Did your Agency get any 6 

response from the Department of Health on that issue that 7 

you're aware of? 8 

  MR. JOHNSON:  I believe that the Agency did. 9 

 I'm just not aware of what the specific response was. 10 

  If I may, just as a point of information, 11 

really a point of information to further explain the 12 

process, as I mentioned earlier, the permit is evidence 13 

of all requirements having been met by the Agency.  And 14 

I further shared that the EIS F process includes comments 15 

and observations from various agencies.  So I just wanted 16 

to make very, very clear that although the Agency serves 17 

as the lead agency, we do defer to agencies, i.e. the 18 

Department of Health, at least in our opinion, we feel 19 

has the more expert -- the expertise to make comments, 20 

particularly about areas of whether or not there are 21 

endangered species.  Water, air issues are also 22 

determined by that Agency. 23 

  MS. HINTON:  May I ask a question?  So the 24 

applicant fills out this EIS form, and they answer whether 25 
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certain things are on the site, the amount of 1 

construction, the dollar amounts.  They give that form 2 

to DCRA, and then it's sent to the Department of Health 3 

for review? 4 

  MR. JOHNSON:  That's a good question.  5 

Actually, that questionnaire is returned -- actually, 6 

from a procedural standpoint, the applicant comes in, 7 

fills it out.  A copy of that application is disseminated 8 

amongst all of the agencies.  The response then comes 9 

back, and if it is determined -- and mind you, I don't 10 

deal with the form on a daily basis; I seldom see it.  11 

But notwithstanding, if the answer leads staff to believe 12 

that a full EIS F is required, then additional application 13 

is then submitted back to the applicant.  If it is not 14 

deemed to require additional information or further, I 15 

guess, further requirements into the process, then an 16 

administrative decision is made by staff to go ahead and 17 

process it. 18 

  MS. HINTON:  So staff from any part within 19 

DCRA that is looking at this application, staff from any 20 

group can say that they think an EIS is needed?  Or is 21 

there one group in particular that's sort of charged with 22 

making that decision and everyone else has the expectation 23 

that that group does it? 24 

  MR. JOHNSON:  Yes, that's a very good 25 
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question.  From a practical standpoint in how things 1 

actually work, it is sort of a collaborative effort.  2 

In other words, if you have five different agencies making 3 

their comments, all of the five agencies are concentrating 4 

in their limited area of expertise.  For example, 5 

Department of Health may say, "Well, we want you to do 6 

a full-blown water study."  Whereas from the Building 7 

and Land Regulation Administration, we would just be 8 

looking at zoning requirements and building requirements. 9 

 We wouldn't have anything to say other than "approved." 10 

 In that case, that could require additional information 11 

on the part of the sister agency. 12 

  VICE CHAIRPERSON RENSHAW:  Is it a 13 

requirement of the Environmental Protection Division of 14 

the Department of Health to oversee all of these EIS 15 

applications? 16 

  MR. JOHNSON:  That's a good question, Board 17 

Member.  The answer to that is, to my knowledge, I'm not 18 

aware that there is a requirement for that Agency to take 19 

the lead.  Currently, as I mentioned, the law reads that 20 

the lead agency take lead.  I do know from a logistical 21 

standpoint, our Department has been working with the 22 

Department of Health and others to really determine where 23 

the most appropriate agency -- or where this requirement 24 

should be housed in what appropriate agency. 25 
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  My personal belief, and I'm not speaking for 1 

the Director or the Administrator, but my personal belief 2 

is that DCRA does not have the expertise and therefore 3 

should not be the lead agency.  But we're adhering to 4 

the current law. 5 

  VICE CHAIRPERSON RENSHAW:  If any community 6 

person or organization took issue with the EIS 7 

determination by DCRA, can that organization or person 8 

request a review?.  And in regard to this application, 9 

was a review requested officially, and was there an 10 

official determination? 11 

  MR. JOHNSON:  Let me see if I understand the 12 

question.  You're asking if, one, was an official review 13 

requested? 14 

  VICE CHAIRPERSON RENSHAW:  Was an official 15 

review requested?  And where in the process was that 16 

request made?  And who reviewed it?  Who determined that 17 

nothing further needed to be done? 18 

  MR. JOHNSON:  Well, I'll simply answer the 19 

question this way:  As I mentioned earlier, part of our 20 

application process -- on the application itself, it does 21 

have an additional sheet, which is the EIS F form.  That 22 

form is used to ascertain certain answers.  It's a 23 

questionnaire.  Depending on how that comes out, 24 

additional information or further study requirements 25 
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would be made of the applicant.  That's part of the 1 

process. 2 

  Now, part B of your question, who reviewed 3 

and approved that?  Again, that is reviewed by all of 4 

the appropriate agencies.  As to the naming of a 5 

particular staff person, I don't know.  I'd have to 6 

further research for you, but if that's germane to a clear 7 

answer, I'll be happy to do that. 8 

  VICE CHAIRPERSON RENSHAW:  Well, I just 9 

wanted to know if anywhere along the timeline of reviewing 10 

an EIS a party or an organization -- a person or an 11 

organization requested a review, who would handle the 12 

review?  Who would take the lead in setting up a community 13 

review of the EIS? 14 

  MR. JOHNSON:  I guess my answer would be, 15 

technically, the Department of Consumer and Regulatory 16 

Affairs, being that the regulations specifically talk 17 

about lead agency.  Now, in my mind, there is still some 18 

question about, one, whether or not that's appropriate 19 

language to use, "lead," because it's open to 20 

interpretation. 21 

  CHAIRPERSON REID:  I have a couple of 22 

questions, Mr. Johnson.  Number one is, in your letter 23 

to Mr. Batham, you said that there was no requirement 24 

for -- that GWU presents its building plan for the PUD 25 
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site to the ANC-2A, the Zoning Commission or the Board 1 

of Zoning Adjustment.  That seems to conflict with 2 

earlier testimony that was presented to us.  Can you help 3 

us understand?  You're saying that there is no 4 

requirement, and they're saying that there is a 5 

requirement. 6 

  MR. JOHNSON:  I'm not sure the basis for 7 

their allegation is. 8 

  CHAIRPERSON REID:  They even went so far to 9 

say that it was by law. 10 

  MR. JOHNSON:  I'm not aware of the law. 11 

  CHAIRPERSON REID:  Okay.  But as far as you 12 

know, there is no requirement.  Is that what you're 13 

saying? 14 

  MR. JOHNSON:  Yes, ma'am. 15 

  CHAIRPERSON REID:  Okay.  Then maybe we'll 16 

revisit that when I have closing remarks.  Two, then also 17 

on the, let's see, the application for the permit on 18 

12-7-99, it says the description was to erect an 11-story 19 

multi-use building, academic, residential offices.  And 20 

then, number 18, it says, "The proposed number of dwelling 21 

units, 5." 22 

  MR. JOHNSON:  I'm sorry, Madam Chairman, I 23 

want to just catch up to where you -- 24 

  CHAIRPERSON REID:  The application. 25 
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  MR. JOHNSON:  Which application number? 1 

  CHAIRPERSON REID:  The application dated 2 

12-7-99.  It has numbers written on here, 1129AA, I guess. 3 

  MR. JOHNSON:  Do you also have a copy of the 4 

permit on that that you're reading? 5 

  VICE CHAIRPERSON RENSHAW:  That is permit 6 

number B434036.  It is what the ANC is appealing. 7 

  MR. JOHNSON:  All right.  Okay.  Thank you. 8 

  VICE CHAIRPERSON RENSHAW:  12-28-00. 9 

  MR. JOHNSON:  I'm sorry, can you refocus me, 10 

Madam Chairman? 11 

  CHAIRPERSON REID:  All right.  Do you have 12 

it before you now, Mr. Johnson? 13 

  MR. JOHNSON:  Yes, I do. 14 

  CHAIRPERSON REID:  Okay.  It says that the 15 

description of proposed work is to erect an 11-story 16 

multi-use building, academic, residential offices.  And 17 

then, number 18, it says, I guess, "Proposed number of 18 

dwelling units," and it has "5" written in. 19 

  MR. JOHNSON:  I'm sorry, Madam Chairman.  20 

I'm not sure where you are reading from.  I have the 21 

application in hand. 22 

  CHAIRPERSON REID:  Number 18. 23 

  MR. JOHNSON:  Well, on my number 18, it 24 

references -- it's part of the application.  It talks 25 
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about the number of dwelling units. 1 

  CHAIRPERSON REID:  Yes. 2 

  MR. JOHNSON:  Here? 3 

  CHAIRPERSON REID:  Yes.  Right, I guess.  4 

It says five.  What does that mean? 5 

  MR. JOHNSON:  I'm sorry, Madam.  I don't 6 

have a number five. 7 

  CHAIRPERSON REID:  What do you have? 8 

  MR. JOHNSON:  Well, as I look at application 9 

number 13 -- excuse me.  As I look at the application 10 

that's attached to Permit No. B420836 -- 11 

  VICE CHAIRPERSON RENSHAW:  It's 434036, 12 

dated 12-28-00, which should be the one that goes with 13 

11-29-AA. 14 

  CHAIRPERSON REID:  Do you have the 15 

submission from George Washington University, it's under 16 

Tab B? 17 

  MS. MADDUX:  Hi.  I'm Sara Maddux.  I was 18 

the ANC Commissioner at the incarnation of this project 19 

and worked with it.  Unfortunately, I have a family 20 

commitment with my mother for medical reasons, and I need 21 

to leave.  I would like to request that Mr. Batham present 22 

my testimony because I'm part of the WECA group.  I 23 

apologize, but this is a long-standing medical 24 

appointment. 25 
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  CHAIRPERSON REID:  I understand.  Thank you 1 

very much.  I had gotten a note saying that you wanted 2 

to be taken out of turn.  We were trying to move to that. 3 

  MS. MADDUX:  Well, by the time I get home 4 

and get the car and take her to the hospital -- 5 

  CHAIRPERSON REID:  Okay.  Time has run out? 6 

  MS. MADDUX:  I've cut time down pretty 7 

closely.  I need to leave now. 8 

  CHAIRPERSON REID:  All right.  Thank you 9 

very much.  We will allow, is it Mr. Batham? 10 

  MS. MADDUX:  Yes. 11 

  CHAIRPERSON REID:  Sure, okay. 12 

  MS. MADDUX:  I apologize. 13 

  CHAIRPERSON REID:  Sure.  Thank you very 14 

much for your attendance this morning.  I'll be sorry 15 

that we couldn't get to you. 16 

  MS. HINTON:  Madam Chair, I think I'll just 17 

say at this point it's almost 12:30 and the Board also 18 

has another commitment at 1:00, so that timing is 19 

something that we all need to start thinking about. 20 

  CHAIRPERSON REID:  Right.  I am very much 21 

aware of that.  We do still have two segments that we 22 

have to go through.  George Washington has to have their 23 

turn, and then closing remarks, the party.  We'll try 24 

to of course to move it as quickly as possible, but whether 25 
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or not we will finish exactly at 1:00, no one knows. 1 

  MR. JOHNSON:  Madam Chair, I have been 2 

focused on it, yes. 3 

  CHAIRPERSON REID: Okay. 4 

  MR. JOHNSON:  I'm sorry, I don't remember 5 

the question. 6 

  CHAIRPERSON REID:  Number 18. 7 

  MR. JOHNSON:  Are you asking for some 8 

explanation to that? 9 

  MS. HINTON:  Well, it talks about five 10 

dwelling units.  So that is what the question is about. 11 

 What is that referring to?  This is an 11-story multi-use 12 

building with five dwelling units. 13 

  MR. JOHNSON:  Honestly, I am not sure in this 14 

context.  I do note that the former administrator, Mr. 15 

Amondo Lorenzo -- there's a note just above okayed it. 16 

 I can't think of the context this number five would 17 

relate. 18 

  CHAIRPERSON REID:  Okay.  Maybe -- it is 19 

signed by the agent, whose signature I can't make out. 20 

 But maybe we'll ask that of the George Washington 21 

University.  Perhaps they can clarify for us.  They would 22 

know who filled it out and submitted it. 23 

  MR. JOHNSON: I can tell you that.  What 24 

appears to be Mr. Carlos Rojos, who was a plans expeditor, 25 
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and I believe was the person retained to represent the 1 

university in filing this application. 2 

  CHAIRPERSON REID:  So he filled it out.  3 

Okay, well then the information he filled out was -- I 4 

assume he got it from the applicant.  So perhaps the 5 

question is better asked of GWU. 6 

  MR. JOHNSON:  Probably so. 7 

  CHAIRPERSON REID:  Thank you. 8 

  Are there any other questions? 9 

  MR. PARKER:  I don't have any further 10 

questions. 11 

  CHAIRPERSON REID:  Board members? 12 

  VICE CHAIRPERSON RENSHAW:  Here we go, back 13 

on the record.  I want to go back, Mr. Johnson, to your 14 

considerations when you were taking a look at this and 15 

to ask you -- 16 

  CHAIRPERSON REID:  At this meeting, Ms. 17 

Renshaw -- 18 

  VICE CHAIRPERSON RENSHAW:  The plans and we 19 

went through -- excuse me.  I am losing my voice here. 20 

 Mr. Parker had asked about whether or not the plans went 21 

to the ANC.  The zoning administrator said that he 22 

considered the use by right, the university can acquire 23 

property, emotional considerations by the community, and 24 

the corporation counsel in determining that this, GW's 25 
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plan can go forward. 1 

  I wanted to know whether you also considered 2 

the covenant.  Did you review the covenant that is written 3 

about in order no. 746, page 11, number 17, no building 4 

permit shall be issued for the PUD project until the 5 

applicant has recorded a covenant.  The covenant shall 6 

bind the owner and all successors entitled to construct 7 

on and use the property in accordance with the order and 8 

amendments thereto of the Zoning Commission. 9 

  Did you consider that? 10 

  MR. JOHNSON:  I didn't particularly, but I 11 

do believe my staff did. 12 

  VICE CHAIRPERSON RENSHAW:  Did your staff 13 

have a copy of the covenant?  Did you read a copy of this 14 

covenant? 15 

  MR. JOHNSON:  I did not personally, no. 16 

  VICE CHAIRPERSON RENSHAW:  Do you have 17 

anywhere that tells us that your staff did review the 18 

covenant, any note, any memo for the file? 19 

  MR. JOHNSON:  I was not prepared to respond 20 

to that question specifically, but I will check back and 21 

get back to you as to what it was that we used to bring 22 

us to that conclusion.  I am sure that there was. 23 

  VICE CHAIRPERSON RENSHAW:  Would you also 24 

tell us the date when you put the covenant in your file? 25 
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  MR. JOHNSON:  I would be happy to check on 1 

that for you. 2 

  VICE CHAIRPERSON RENSHAW:  All right. 3 

  MS. HINTON:  Madame Chair, may I ask a 4 

question? 5 

  CHAIRPERSON REID:  Yes. 6 

  MS. HINTON:  Mr. Johnson, one of -- the first 7 

condition in the PUD order, this is order 746, is that 8 

the PUD shall be developed in accordance with the plans 9 

prepared by the architectural firm of Florence Eichbaum 10 

Esocoff & King, as marked Exhibit No. 5B of the record, 11 

and modified by the following guidelines, conditions, 12 

and standards. 13 

  The building plans that you reviewed for all 14 

of these subsequent permits, are they consistent with 15 

those architectural plans that are Exhibit 5B of our 16 

record? 17 

  MR. JOHNSON:  Yes, ma'am.  I believe that 18 

they were. 19 

  MS. HINTON:  I'm sorry? 20 

  MR. JOHNSON:  I said yes, I believe they 21 

were. 22 

  CHAIRPERSON REID:  Okay.  Are there any 23 

other questions? 24 

  Ma'am?  You are the ANC? 25 
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  MS. KAHLO:  West end. 1 

  CHAIRPERSON REID:  Okay.  That's right.  2 

Come on. 3 

  MS. KAHLO:  Where would you like us to sit? 4 

  CHAIRPERSON REID:  You have several 5 

questions? 6 

  MS. KAHLO:  I have many questions.  Many. 7 

  CHAIRPERSON REID:  Wait one second.  All 8 

right, now, the cross examination, Ms. Elliot, you have 9 

several questions? 10 

  MS. ELLIOT:  Just a few. 11 

  CHAIRPERSON REID:  Okay.  And I'm sorry, 12 

what's your name? 13 

  MS. KAHLO:  Ms. Kahlo. 14 

  CHAIRPERSON REID:  That's right, Ms. Kahlo. 15 

 Ms. Kahlo, you also have several questions, okay.  So 16 

hopefully -- 17 

  MS. ELLIOT:  These will be very short. 18 

  CHAIRPERSON REID:  No, no.  That's fine.  19 

What I was going to say is please don't be repetitive 20 

in the questions. 21 

  Okay.  Board members have asked for a five 22 

minute break.  We have been sitting here for quite some 23 

time.  So we will take a short break.  Then we'll consider 24 

with the cross examination questions.  Then move to the 25 
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George Washington University's testimony.  Then to West 1 

End, since it's an association, and then closing remarks. 2 

 Hopefully we can get all that done by 1:00. 3 

  (Whereupon, the foregoing matter went off 4 

the record at 12:40 p.m. and went back on 5 

the record at 12:50 p.m.) 6 

  CHAIRPERSON REID:  The meeting will come 7 

back to order.  Now the cross examination, Ms. Elliot 8 

and Mrs. Kahlo, and Ms. Viola.  All right. 9 

  MS. ELLIOT:  Yes.  I just have two brief 10 

questions of Mr. Johnson. 11 

  I was wondering if you were aware that the 12 

GIS maps at the Office of Zoning indicate that the E 13 

Street, the 1957 E Street property is zoned as P-2 at 14 

this time? 15 

  MR. JOHNSON:  No, I am not aware of that. 16 

  MS. ELLIOT:  I'm sorry I don't have my copy 17 

of that particular page, but I have seen the maps and 18 

it's indicated on there. 19 

  MR. JOHNSON:  If I may further respond.  It 20 

is not uncommon for there to be inconsistencies between 21 

the Office of Planning maps in the Office of Planning 22 

when compared to records retained in the Office of Zoning. 23 

  MS. ELLIOT:  This wasn't an Office of 24 

Planning map.  It is the Office of Zoning's map. 25 
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  MR. JOHNSON:  I still stand by my earlier 1 

comment. 2 

  MS. ELLIOT:  And also, I don't have a copy 3 

of the initial permit for the storage tank, but the two 4 

initial permits that were issued have zoning of SP-2 for 5 

that property on them.  The fence property, if you look 6 

at the permits that were issued, they have SP-2 zoning 7 

on the permits.  I didn't know if you were aware of that. 8 

  MR. JOHNSON:  So which one were you 9 

referring to? 10 

  MS. ELLIOT:  There was the December 13th 11 

permit.  Here they are, B433764 on 12/13/2000, as SP-2 12 

zone.  Permit B434029 issued 12/28 has SP-2 zoning on 13 

it. 14 

  Now as I said, I don't have a copy of the 15 

October 24th permit that you mentioned.  I don't know 16 

what zoning was on that permit. 17 

  MR. JOHNSON:  Yes.  With all due respect, 18 

Ms. Elliot, I think clearly there is a disconnect in the 19 

numbers and what permits and applications both my office 20 

and you have.  Unfortunately, I don't have the copies 21 

that you referenced. 22 

  MS. ELLIOT:  Okay.  Thank you. 23 

  VICE CHAIRPERSON RENSHAW:  So we have three 24 

different zones on these permits. 25 
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  MS. HINTON:  B4340399 refers to R-5-D zone. 1 

 Is that the first permit that was -- 2 

  VICE CHAIRPERSON RENSHAW:  It's 10/24/2000. 3 

  MS. ELLIOT:  Right.  I don't have that 4 

permit, so we have three zones here. 5 

  One other thing I wanted to mention that Ms. 6 

Renshaw mentioned, the issue of the covenant.  My 7 

understanding also in point 18 in the Zoning Commission 8 

Order 746, you mentioned point 17.  In point 18, it says 9 

the change of zoning from SP-2 to C-3-C for the PUD site 10 

shall be effective upon a recommendation of the PUD 11 

covenant as required by 11DCMR2407. 12 

  It was our understanding that the zoning 13 

would not be changed until after the residential portion 14 

of this project was completed.  I may be incorrect about 15 

that. 16 

  CHAIRPERSON REID:  Where are you reading 17 

from, Ms. Elliot? 18 

  MS. ELLIOT:  I am reading from the Zoning 19 

Commission Order No. 746, page 11, condition number 18. 20 

 Ms. Renshaw was talking earlier about number 17, about 21 

the covenant.  Then this continues on, saying that the 22 

-- again, I haven't seen the PUD covenant. 23 

  CHAIRPERSON REID:  That is something that 24 

we are trying to ascertain now.  It's been brought out 25 
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a couple of times. 1 

  MS. ELLIOT:  Okay.  Great.  Thanks.  That 2 

is all I have to ask.  Thank you. 3 

  CHAIRPERSON REID:  Thank you. 4 

  Ms. Kahlo? 5 

  MR. FEOLA:  Thank you, Madam Chair.  I only 6 

have a couple of questions.  I will be real brief. 7 

  Mr. Johnson, is there anything in this Plan 8 

Unit Development order number -- orders actually, 746, 9 

746A and B, that prohibits George Washington University 10 

from owning this property? 11 

  MR. JOHNSON:  No. 12 

  MR. FEOLA:  Is there anything in the PUD 13 

orders that prohibit the University use this property 14 

as permitted in these PUDs? 15 

  MR. JOHNSON:  No, not in the orders. 16 

  MR. FEOLA:  Is there anything in the zoning 17 

regulations for the C-3-C zone which would prohibit 18 

University use? 19 

  MR. JOHNSON:  Nothing in the zoning 20 

regulations. 21 

  MR. FEOLA:  Is there anything in the Plan 22 

Unit Development orders that restrict in any way the type 23 

or kind of residential use as permitted on this site? 24 

  MR. JOHNSON:  No, there is not. 25 
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  MR. FEOLA:  Thank you.  Those are all, my 1 

only questions. 2 

  CHAIRPERSON REID:  All right.  Thank you. 3 

  Ms. Kahlo? 4 

  MR. FEOLA:  Excuse me.  For the record, we 5 

will submit the PUD covenant that has been recorded. 6 

  CHAIRPERSON REID:  Okay.  Thank you.  And 7 

will also reflect the recordation date? 8 

  MR. FEOLA:  Yes, ma'am. 9 

  CHAIRPERSON REID:  All right. 10 

  MS. KAHLO:  I have a series of questions. 11 

 I will try to do it in chronological order. 12 

  In April of 2000, the ANC unanimously passed 13 

a resolution that asked for an EIS.  How did DCRA respond 14 

to that -- give great weight to that ANC resolution? 15 

  MR. JOHNSON:  I believe as I mentioned as 16 

part of my earlier testimony when I described the review 17 

process and how that unfolded, that that was -- the fact 18 

that the permit was issued bore out that the request is 19 

provided by the ANC, was considered. 20 

  MS. KAHLO:  I'm sorry.  The ANC made a very 21 

specific set of findings.  Ms. Renshaw asked if in fact 22 

anyone had.  I will explain that first the ANC did and 23 

then the West End Citizens Association did.  No one has 24 

ever received a response to that ANC resolution. 25 
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  What I wanted to know is the law requires 1 

a response.  What was the response to the ANC? 2 

  MR. JOHNSON:  Not withstanding what the law 3 

may require, as a point of information to you, Ms. Kahlo, 4 

the Zoning Administrator's Office does not have that 5 

authority with respect to EISFs.  Accordingly, we would 6 

not have responded.  I did not respond.  I do not have 7 

the authority, nor does anyone in my office.  So I cannot 8 

answer your question as to whom would have responded 9 

because I don't know the answer to that. 10 

  MS. KAHLO:  Well, I understand the Zoning 11 

Administrator does not.  I think the question Ms. Renshaw 12 

asked is did anyone formally ask for an EIS.  The answer 13 

is yes.  They asked of DCRA, and there has been no response 14 

to date. 15 

  MR. PARKER:  Objection. 16 

  MS. BAILEY:  Sir, you need to speak on the 17 

record. 18 

  MR. PARKER:  Arthur Parker on behalf of the 19 

District. 20 

  If she is going to cross examine, she needs 21 

to ask questions, not make statements. 22 

  MS. KAHLO:  I was just providing a 23 

clarification to what was just stated. 24 

  CHAIRPERSON REID:  Ms. Kahlo, before you go 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 117 

any further.  He is absolutely right.  Objection is 1 

sustained. 2 

  But what you were doing was framing your 3 

question with testimony. 4 

  MS. KAHLO:  I understand. 5 

  CHAIRPERSON REID:  So you have to desist 6 

from that, and just strictly -- and also, please do not 7 

go into material that has already been covered. 8 

  MS. KAHLO:  I understand. 9 

  CHAIRPERSON REID:  Thank you. 10 

  MS. KAHLO:  What I was trying to do, and I 11 

am not a lawyer.  I'm sorry.  I practice law without a 12 

license.  I was trying to respond to the questions the 13 

Board thoughtfully asked and tried to show -- 14 

  CHAIRPERSON REID:  You will have an 15 

opportunity to testify. 16 

  MS. KAHLO:  Did Mr. Batham, the president 17 

of the West End Citizens Association meet with you on 18 

November 17, 2000? 19 

  MR. JOHNSON:  I don't remember the specific 20 

date.  As you know, Ms. Kahlo, I have had numerous 21 

meetings with you and Mr. Batham, in addition to phone 22 

calls, in addition to many representatives from that 23 

community.  As to that specific date, I don't recall. 24 

  MS. KAHLO:  In the meeting that you don't 25 
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recall, since there was -- was there just one meeting 1 

with Mr. Batham and myself?  One person-to-person 2 

meeting? 3 

  MR. JOHNSON:  As I had earlier testified, 4 

I have had numerous meetings.  I do not recall the 5 

specific numbers, nor dates, nor the participants that 6 

met with me. 7 

  What is your point? 8 

  MS. KAHLO:  Well, let me go to what you just 9 

said.  You testified that there were seven meetings with 10 

parties.  I would like you to tell us who and when. 11 

  MR. JOHNSON:  I believe I said something of 12 

the nature, there were several.  I don't think I gave 13 

a specific number because I do not recall, with all due 14 

respect. 15 

  MS. KAHLO:  May I ask that he provide this 16 

information for the record? 17 

  CHAIRPERSON REID:  What information? 18 

  MS. KAHLO:  The meetings he had, when, and 19 

with whom? 20 

  CHAIRPERSON REID:  He just said he doesn't 21 

recall.  He doesn't recall specifically when the meetings 22 

took place.  Perhaps he can -- Mr. Johnson, do you 23 

remember any of the persons that you met with?  Can you, 24 

at this time, give any names? 25 
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  MR. JOHNSON:  I met with Mrs. Dorothy Miller 1 

on several occasions over the past 17 months that I've 2 

been serving the District.  I have met with Mrs. Kahlo, 3 

I believe on two or three occasions. I believe I have 4 

met with Mr. Batham on approximately two or three 5 

occasions.  Had countless numbers of phone calls.  I just 6 

do not unfortunately remember.  It's probably my fault 7 

because I avail myself, but I consider that to be good 8 

public service. 9 

  MS. KAHLO:  All right.  Thank you. 10 

  In the meeting on November 17, 2000, though 11 

you are not certain of the date, in the meeting that we 12 

had, the meeting between Kahlo, Batham and yourself, did 13 

we discuss GW -- a pattern of GW's non-compliance with 14 

zoning regulations, and specifically the orders of this 15 

body?  For example, for square 43, where they removed 16 

the townhouses.  Did we discuss that? 17 

  MR. JOHNSON:  I do not recall if we discussed 18 

that specifically on November 17th of the year 2000, but 19 

I clearly recall and recognize that the community as a 20 

whole has expressed and has advanced that way of thinking 21 

with respect to the university, yes. 22 

  MS. KAHLO:  With respect to this square, 23 

square 122, did we specifically discuss the particular 24 

violations that we alleged were of the zoning regulations? 25 
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 Most specifically, that the PUD regulations require any 1 

changes whatsoever need to be in the PUVD modification? 2 

 Did we discus that? 3 

  MR. JOHNSON:  I do not recall you nor Mr. 4 

Batham specifically making that allegation or raising 5 

that point of information to my attention on that day. 6 

 I would just like to reiterate that if you did and if 7 

he did, you were not the only ones.  I just do not remember 8 

the dates. 9 

  MS. KAHLO:  Did we talk about -- did we ask 10 

if there were any building applications or other 11 

applications pending? 12 

  MR. JOHNSON:  I believe that you did. 13 

  MS. KAHLO:  Did you respond that there were 14 

not? 15 

  MR. JOHNSON:  I do not recall that 16 

particular response at that time, no. 17 

  MS. KAHLO:  Did we ask -- 18 

  CHAIRPERSON REID:  Ms. Kahlo, where are you 19 

going with this line of questioning?  Because if you are 20 

going to make a point, can we just cut right to the chase? 21 

  MS. KAHLO:  You are telling me I can't make 22 

a point?  23 

  CHAIRPERSON REID:  You can make a point with 24 

a direct question rather than a series of questions to 25 
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try to extract a certain answer. 1 

  MS. KAHLO:  I am trying to show that the 2 

testimony that Mr. Johnson gave before was not complete 3 

or accurate.  That is what I am trying to show. 4 

  CHAIRPERSON REID:  Thank you, but you can 5 

do that by just asking him that question, just straight 6 

out, did the information that you gave us earlier when 7 

you testified earlier, was it true and accurate?  Then 8 

we can basically -- 9 

  MS. KAHLO:  I thank you, but I would like 10 

to frame that all and then say that.  Let me just frame 11 

one more to shorten that, if you -- 12 

  CHAIRPERSON REID:  Please. 13 

  MS. KAHLO:  Did we ask for an EIS and did 14 

we ask if anything had been submitted or pending for an 15 

EIS for this square on November 17th, 2000 date?  Did 16 

you respond that nothing had been submitted and that an 17 

EIS was required? 18 

  CHAIRPERSON REID:  There's two questions. 19 

 Let him answer the first one. 20 

  MS. KAHLO:  You just asked me to compound 21 

it, but all right.  I'm sorry. 22 

  Did we ask if an EIS was required? 23 

  MR. JOHNSON:  I honestly do not remember 24 

that specific question.  Just as a point of 25 
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clarification, I want to be perfectly clear.  I am almost 1 

inferring that you are inferring or alleging that I lied. 2 

  MS. KAHLO:  No. 3 

  MR. JOHNSON:  Let me finish my comment, 4 

please.  You asked a question.  Let me answer. 5 

  I want to be perfectly, perfectly clear.  6 

At the beginning of these, this hearing, we were all asked 7 

specifically, all persons that would be providing 8 

testimony, were asked to swear they would be telling the 9 

truth.  Now I don't necessarily abide by the word sweared, 10 

swear, but I did affirm, I do affirm my word is my bond. 11 

 My word is probably one of the most important things 12 

that I have as a person, and more importantly, in this 13 

case as the Zoning Administrator. 14 

  Mrs. Kahlo, with all due respect, I do not 15 

recall specifics about the countless numbers of meetings 16 

that I have, as the Zoning Administrator, with the 17 

uncountless numbers of citizens, council members, board 18 

persons, anyone in the District of Columbia, with all 19 

due respect. 20 

  MS. KAHLO:  I want to say, because he's 21 

saying that, that I had no intention of impugning his 22 

integrity, just his memory. 23 

  CHAIRPERSON REID:  Okay, just basically 24 

keep it to the questions. 25 
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  MS. KAHLO:  On October 19, before the 1 

November 17th meeting, did I fax you a copy, for which 2 

I have a confirmed receipt, of the various West End 3 

Citizens Association ANC 2A motions relating to this 4 

project.  And then when we saw you, did you say you didn't 5 

have them, so I handed you a copy on November 17th.  Then 6 

we went through them.  Did we not go through them? 7 

  MR. JOHNSON:  Mrs. Kahlo, with all due 8 

respect, I am not going to refute what information you 9 

submitted to me or my office, nor what you said during 10 

our group meetings or one-on-one meetings, either in 11 

person or on the telephone. 12 

  I guess what I really would like you to do 13 

is to get to your point.  I am not refuting any of that. 14 

  MS. KAHLO:  All right.  Since after our sole 15 

meeting on November 17th in person, it is true that there 16 

were various phone conversations and emails.  On December 17 

5, did I formally request in writing for the West End 18 

Citizens Association all permit applications and all 19 

permits issued for GW for this particular site?  Did I 20 

make a formal request in writing? 21 

  MR. JOHNSON:  I do not recall specifically. 22 

  MS. KAHLO:  Did I file, follow that up when 23 

I didn't get it on December 5, with a Freedom of 24 

Information Act request in writing on December 27th for 25 
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100 percent of the applications and permits? 1 

  MR. JOHNSON:  I do not recall that specific 2 

date. 3 

  MS. KAHLO:  That I did file a FOIA? 4 

  MR. JOHNSON:  If you say you did, you did. 5 

  MS. HINTON:  Madam Chair, could I just 6 

interject here?  My understanding of cross examination 7 

is that anything that was testified to, people can ask 8 

questions about.  But I hear there's a lot of new 9 

information coming in in the way of these questions.  10 

I don't think that that is appropriate in cross 11 

examination. 12 

  MS. KAHLO:  Ms. Hinton -- 13 

  MS. HINTON:  Excuse me.  Can I finish?  14 

Thank you. 15 

  Each party will have an opportunity to put 16 

their case on the record.  I think some of these facts 17 

can more easily come in in that part of the proceeding 18 

rather than as questions about information that the Zoning 19 

Administrator did not testify to, and certainly didn't 20 

submit any information into the record regrading. 21 

  MS. KAHLO:  So if in fact there are various 22 

permit applications and permits that are missing, I should 23 

not mention it now? 24 

  CHAIRPERSON REID:  You can make that a part 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 125 

of your testimony. 1 

  MS. KAHLO:  All right. 2 

  You testified that the Office of Planning 3 

provided comments on GW's environmental impact statement 4 

cover form.  Did they do that in writing? 5 

  MR. JOHNSON:  I don't recall my testimony 6 

being specifically germane to the Office of Planning.  7 

What I recall I said in general was that there were sister 8 

agencies.  I also referenced the Department of Health 9 

as being one of them.  Office of Planning, I believe was 10 

one of the agencies that are being referred.  But I do 11 

not recall specifically. 12 

  MS. KAHLO:  If you want to go back to the 13 

transcript, I have taken a verbatim transcript.  It does 14 

say that you got comments back from the Office of Planning. 15 

 I wondered if you could provide those for the record, 16 

for today's hearing record. 17 

  MR. JOHNSON:  Is that a question? 18 

  MS. KAHLO:  Would you provide those for 19 

today's hearing record? 20 

  MR. JOHNSON:  I do not have them in my 21 

possession, nor does the office. 22 

  MS. KAHLO:  In the circulation, did you ask 23 

for comments for the environmental -- did the DCRA to 24 

your knowledge ask for comments on traffic and parking? 25 
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 If so, could you put those in the record? 1 

  MR. JOHNSON:  I am not aware of what the 2 

department's request in whole was.  I can try and find 3 

that answer for you.  I will add that to my list. 4 

  CHAIRPERSON REID:  Ms. Kahlo, do you have 5 

many more questions? 6 

  MS. KAHLO:  I have a series of more, not a 7 

great deal, but a series more.  They are all related. 8 

  CHAIRPERSON REID:  How many questions do you 9 

have? 10 

  MS. KAHLO:  Five.  They are fast questions. 11 

  CHAIRPERSON REID:  Okay. 12 

  MS. KAHLO:  In your review of the building 13 

application, which was the main application, did you find 14 

any changes whatsoever from that approved by the Zoning 15 

Commission for the PUD?  Any changes in use?  Any balcony 16 

changes?  Any other changes? 17 

  MR. JOHNSON:  I don't believe that was the 18 

case, no. 19 

  MS. KAHLO:  Since the only thing that the 20 

community has ever seen was, and back to the FOIA, was 21 

the document, the application for the building permit 22 

that the Board members have asked, is there any reason 23 

why the community should believe that there was more than 24 

five dwelling units which is on number 18 in George 25 
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Washington's application? 1 

  MR. JOHNSON:  Mrs. Kahlo, with all due 2 

respect, you heard my earlier testimony when one of the 3 

Board members inquired about that specific, I believe 4 

it was 18. 5 

  CHAIRPERSON REID:  I don't understand why 6 

you are asking that question again, because I already 7 

had mentioned the fact that we were on a time -- that 8 

we were pressed for time and not to be repetitive.  So 9 

what is the point? 10 

  MS. KAHLO:  The point is, which you'll hear 11 

when you hear our testimony, it's laying the foundation 12 

for it, that we have no basis to know precisely what was 13 

intended. 14 

  CHAIRPERSON REID:  We have already asked 15 

that question. 16 

  MS. KAHLO:  Okay.  I'm sorry if I was 17 

repetitive. 18 

  Could you put the building plans that you 19 

reviewed in the record so we all could review them for 20 

this hearing? 21 

  MR. JOHNSON:  I would actually have to defer 22 

that specific question to the Board, particularly Madam 23 

Chair, if she would like to request that.  I'm not sure 24 

what the protocol is. 25 
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  CHAIRPERSON REID:  Well first of all, I am 1 

not sure if -- are you saying that -- well, let me 2 

understand this.  They were never, they weren't filed? 3 

 I am not sure -- that has not been brought out in this 4 

case. 5 

  MS. KAHLO:  We have asked to see them, and 6 

we have never been able to.  So I am asking, the only 7 

way we are going to see them is if you ask for them and 8 

then we can come down here.  We have not been able to 9 

see them.  We filed a Freedom of Information Act request. 10 

 We have not been able to see them. 11 

  CHAIRPERSON REID:  Mr. Johnson, are they 12 

available? 13 

  MR. JOHNSON:  Mrs. Kahlo, if you would like 14 

to see the plans, I will personally make the plans 15 

available to you, to the community, to anyone that wants 16 

to see the plans. 17 

  MS. KAHLO:  Thank you.  Can we put them in 18 

the official docket for today's appeal? 19 

  CHAIRPERSON REID:  Do you all want them? 20 

  MS. HINTON:  Yes.  We want to see all the 21 

plans that were filed, along with all of the building 22 

permits that were in this record.  We need to see those, 23 

and we need to see a copy of the plans that are referenced 24 

in the PUD order that are labeled Exhibit, I think 5A 25 
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or whatever that is. 1 

  MS. KAHLO:  Thank you. 2 

  MR. JOHNSON:  If I may, just so that I am 3 

very, very clear what the request is, you would like to 4 

see a copy of all plans filed on this project? 5 

  MS. HINTON:  Yes.  The plans need to be 6 

specifically tied to which plans go with which permit 7 

application, and permits that were issued.  Absolutely. 8 

  MS. KAHLO:  Thank you.  Could you 9 

additionally, the Board asked for all documents related 10 

to the EIS, since he testified about the Office of 11 

Planning, and we have nothing in the record on all the 12 

traffic. 13 

  MS. HINTON:  We could, Ms. Kahlo, but why 14 

don't we get to this in the part of your case. 15 

  MS. KAHLO:  All right.  Let me just ask my 16 

last question.  I wanted to go through your letter of 17 

December 27th before the permit was issued on December 18 

28th, but apparently that would not be productive.  But 19 

I wanted to know if anyone assisted you in preparation 20 

of that letter outside of the Government, including GW 21 

or its attorneys? 22 

  MR. JOHNSON:  No, ma'am.  As a matter of 23 

fact, just so that you know and for the record, as the 24 

Zoning Administrator, I take that position very, very 25 
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serious.  I clearly recognize and realize that any 1 

determination or action that I take is subject to legal 2 

review.  As a matter of protocol, I always ask my 3 

responses pass the Office of Corporation for input and 4 

for legal sufficiency. 5 

  MS. KAHLO:  Thank you.  I have one last 6 

question.  I am sorry, I missed it in this ordering. 7 

  In the application, the December 7, 1999 8 

application, besides the five residential units, I 9 

noticed, if you could notice the checkmarks next to number 10 

six for plans, is there a reason you approved the permit 11 

on December 28th without having yet had environmental 12 

policy review sign off by the Environmental Regulation 13 

Administration, as required by your own checkmark? 14 

  MR. JOHNSON:  Well, first of all, looking 15 

at the document -- 16 

  MS. KAHLO:  These are the facts I got from 17 

you through the FOIA. 18 

  MR. JOHNSON:  That's fine.  Looking at the 19 

document that you submitted -- 20 

  CHAIRPERSON REID:  Which one is it, so that 21 

we can all make sure we're looking at the same thing? 22 

  MS. KAHLO:  Ms. Reid, I have put in the 23 

exhibits, when I finally get to testify, every one of 24 

these documents that have been missing.  So you will 25 
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actually have all of them.  You will have this. 1 

  CHAIRPERSON REID:  Which one are you 2 

referring to right now? 3 

  MS. KAHLO:  It is the actual December 7, 1999 4 

application.  I called it Exhibit D. 5 

  The earlier versions that you have do not 6 

have the checkmark, but this does, that was faxed from 7 

DCRA. 8 

  I can give you those things in advance or 9 

I can just show you that it says that you need under number 10 

six, Environmental Regulation Administration 11 

environmental policy review signoff before the permit 12 

can be issued. 13 

  CHAIRPERSON REID:  December what? 14 

  MS. KAHLO:  The permit application was 15 

December 7, 1999.  This is the instant one that we have 16 

been talking about, for which there was a permit issued 17 

on December 28, 2000.  The earlier copies you got were 18 

not complete.  This was the most recent and complete one. 19 

 It has that environmental policy review by the 20 

Environmental Regulation Administration is required by 21 

checkmark before a permit can be issued. 22 

  I am asking why Mr. Johnson went ahead 23 

without that signoff? 24 

  CHAIRPERSON REID:  Okay.  Are you saying 25 
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that that is something that we don't have? 1 

  MS. KAHLO:  You don't have this copy, but 2 

you are going to have it with our testimony. 3 

  CHAIRPERSON REID:  All right.  Okay. 4 

  MS. KAHLO:  You have an earlier copy that 5 

doesn't have a checkmark.  This is the final one.  It 6 

has no signoff.  I wanted to know why a permit was issued 7 

without the signoff. 8 

  CHAIRPERSON REID:  All right. Thank you. 9 

  MR. JOHNSON:  If I may respond to the 10 

question. 11 

  MR. PARKER:  Could we take a look at the 12 

document first to respond? 13 

  MS. KAHLO:  This is the FOIA, from you. 14 

  MR. PARKER:  Could we take a look at the 15 

document to respond to the question, is my request. 16 

  We are prepared to answer now. 17 

  MR. JOHNSON:  In documents that I have, I 18 

do not have that page.  But upon review of the document 19 

that you have submitted and you raised the question, 20 

specifically the question related to the check, my 21 

interpretation, and I'm sure it's pretty accurate, is 22 

that where you have the checkoff of Environmental 23 

Regulation Administration, number six, and you can look 24 

over my shoulder so we can see it together, it seems to 25 
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indicate that staff from Erosion Control and Storm Water 1 

Management not only reviewed the plans, but they approved 2 

the plan effective November 10 -- probably 00, that was 3 

approved by Erosion Control, and then secondly under Storm 4 

Water, seems to denote that the engineer who reviewed 5 

the plan approved that component also on October 23rd. 6 

  MS. KAHLO:  The question was getting to that 7 

the environmental review is more than erosion control 8 

and storm water. 9 

  Was there a signoff by the Environmental 10 

Policy Division for all of the other kinds of 11 

environmental effects, such as traffic and parking?  If 12 

so, where is that signoff?  Where are those documents? 13 

  MR. JOHNSON:  I don't know the answer to that 14 

question, but I can presume that it was. 15 

  MS. KAHLO:  Thank you. 16 

  CHAIRPERSON REID:  All right.  Thank you. 17 

  (Whereupon, the foregoing matter went off 18 

the record at 1:19 p.m. and went back on the 19 

record at 1:20 p.m.) 20 

  CHAIRPERSON REID:  Okay.  I think that at 21 

this juncture, we find that this particular case is taking 22 

far longer than any of us anticipated.  We do have a joint 23 

meeting of the Zoning Commission and the BZA scheduled 24 

for 1:00.  As such, we think that it may be instructive 25 
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for us to move to continue this case to a next day certain. 1 

  In the interim, it would give us an 2 

opportunity to receive the information that we have been 3 

requesting this morning of the Zoning Administrator, 4 

which of course would make things a lot clearer for us, 5 

as well as we have not even had an opportunity to read 6 

over the information that has been submitted, that will 7 

be submitted by the applicant to George Washington 8 

University.  Also, we don't have anything from the 9 

Citizens Association, the Foggy Bottom Citizens 10 

Association, which makes it very difficult for us to be 11 

able to read, digest, absorb the information while we 12 

are actually hearing the case. 13 

  So all things considered, it would probably 14 

be in the interest of everyone for us to continue this 15 

case. 16 

  Mr. Feola, perhaps you could in the interim 17 

assist us, well Mr. Feola or Mr. Johnson, with a matrix 18 

regarding this timing issue, a timing matrix that will 19 

show us very simplistically rather than us having to try 20 

to go through all these papers, the dates that the permits 21 

were applied for, the dates that they were supposed to 22 

have been in, the dates that the application was applied 23 

for, the day it was approved, the date that the permit 24 

was actually issued.  That would help us a lot to try 25 
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to clarify, get things clarified. 1 

  MR. FEOLA:  I agree, Madam Chair.  I think 2 

what probably the best procedure is, the property owner 3 

will take the responsibility for developing such a list 4 

with documentation and will share it with the parties. 5 

 They can comment.  But they'll have an opportunity to 6 

say we're wrong or right. 7 

  Then when it gets back to you, you will have 8 

that. 9 

  CHAIRPERSON REID:  A large part of this case 10 

is this whole timing issue. 11 

  MR. FEOLA:  I understand. 12 

  CHAIRPERSON REID:  Okay. 13 

  MR. FEOLA:  It's clear that it needs to be 14 

straightened out. 15 

  VICE CHAIRPERSON RENSHAW:  If Mr. Feola 16 

would submit the covenant. 17 

  CHAIRPERSON REID:  He has already said that 18 

he would do that. 19 

  VICE CHAIRPERSON RENSHAW:  I know, but if 20 

that would come in with the rest of the material. 21 

  CHAIRPERSON REID:  Right.  That would be 22 

very helpful.  Also, the information from Mr. Johnson 23 

in regard to some of the questions that have been asked 24 

that you didn't know the answer to.  Perhaps in talking 25 
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to staff, perhaps you could be able to come to some type 1 

of answer, the plans, as requested by the Board members, 2 

all the plans, the permits that relate to those particular 3 

plans. 4 

  Is there anything else?  Okay. 5 

  MR. PARKER:  And there was a request for the 6 

set of plans that went with the order, the 746 order, 7 

Exhibit 5 or something, I believe, there was a request 8 

for those. 9 

  There was also a request for the 10 

environmental impact application, as I recall. 11 

  MS. KAHLO:  In addition to the application, 12 

all correspondence from DC entities reviewing that 13 

application. 14 

  CHAIRPERSON REID:  And if someone could 15 

please, I don't know who would be able to do this, 16 

determine for us once and for all this issue regarding 17 

the EIS.  If it is required, when it is required, how 18 

it is required, and basically what in fact the law is, 19 

the regulations, policies, or whatever.  I mean this has 20 

come up so much. 21 

  MS. KAHLO:  It is in my testimony. 22 

  CHAIRPERSON REID:  It is very nebulous. 23 

  MS. HINTON:  I would like that statement to 24 

come from Corp. counsel, to tell us what the regulation 25 
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is, who is supposed to see it. 1 

  CHAIRPERSON REID:  I don't really -- it 2 

could come from Corporate counsel, but to me, as long 3 

as it's cited and it cites where it came from and how 4 

-- 5 

  MR. FEOLA:  Madam Chair, I have to suggest 6 

though one of the points that the University was going 7 

to make was that that is not properly before this body. 8 

  The decision to do an environmental impact 9 

statement or do further review is not made by the Zoning 10 

Administrator. 11 

  CHAIRPERSON REID:  Well, if that is the 12 

case, Mr. Feola, not to cut you off, please, if that is 13 

your contention -- 14 

  MR. FEOLA:  Yes.  I just wanted to make 15 

sure. 16 

  CHAIRPERSON REID:  Submit that. 17 

  MR. FEOLA:  Okay. 18 

  CHAIRPERSON REID:  Because this has come up 19 

so far, so many times, and basically we keep coming back 20 

to the same thing.  I would like you to submit the basis 21 

for your contention, your assertion here, as well as Corp. 22 

counsel to give us another legal review.  I think it's 23 

had it before, as to what in fact the law is, and the 24 

issue of whether or not it is properly before this Board. 25 
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  MR. FEOLA:  My only point on this, and this 1 

is an appeal not an application, they are slightly 2 

different.  This is an appeal from the decision of the 3 

Zoning Administrator, who rules on zoning issues, not 4 

on building codes, environmental issues. 5 

  CHAIRPERSON REID:  Be that as it may, and 6 

I understand that, Mr. Feola. 7 

  MR. FEOLA:  Thank you.  I understand what 8 

you are saying. 9 

  CHAIRPERSON REID:  Also unfortunately, much 10 

to our dismay, as of this morning, when we came out at 11 

9:30, we had nothing from you.  We need to be able to 12 

-- 13 

  MR. FEOLA:  With all due respect, you didn't 14 

have a pre-hearing statement from the Appellant either. 15 

 We had no idea what this appeal was about except for 16 

the 8-1/2 x 14 sheet that listed a couple of small issues. 17 

  CHAIRPERSON REID:  But I got a letter from 18 

you stating that you were in receipt of it, of the 19 

complaint, and that you were going to respond to it. 20 

  MR. FEOLA:  Well, we said we would 21 

intervene, but we expected a pre-hearing submission two 22 

weeks prior to today.  That never came.  So we were sort 23 

of in the dark like you were.  We prepared a response 24 

in anticipation of what we thought they might say today. 25 
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 I mean we were really behind the eight ball. 1 

  MR. JOHNSON:  And if I might add, Madam 2 

Chairwoman, I concur with Mr. Feola's legal opinion about 3 

proper jurisdiction.  But notwithstanding, as a point 4 

of information and edification to the Board, I will be 5 

happy to bring the forms that we have, only as a point 6 

of information, recognizing that the law was very clear 7 

who has the responsibility and what the jurisdiction of 8 

this body is.  But I think it would be helpful to you 9 

just because I know that you continue or as a board you 10 

continually are faced with the question.  I think it would 11 

be helpful for you to understand the process and our forms. 12 

 I will bring those. 13 

  CHAIRPERSON REID:  Yes.  Also, 14 

procedurally service-wise, make sure that everyone has 15 

everything that they need to have in a timely fashion. 16 

 We have to respond to it, to make sure that we get it 17 

in. 18 

  Also, the other issue as it pertains to the 19 

assertion this morning as to what the responsibility is 20 

of the Zoning Administrator as far as noticing the ANC 21 

as to the permitting, plans, or notice, whatever notices 22 

are required. 23 

  Mr. Johnson, in your letter you said that 24 

there was no requirement that the applicant presents the 25 
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building plans for the PUD sites to ANC.  We need to know 1 

what's right and what's correct.  I don't know if that 2 

comes from Corp. counsel or Ms. Sansone, does that come 3 

from you? 4 

  MS. SANSONE:  Madam Chair, we can provide 5 

the Board with the current law.  The new ANC law contains 6 

requirements regarding giving notice to the ANCs and 7 

permits.  Perhaps the Zoning Administrator wishes to 8 

address this also. 9 

  CHAIRPERSON REID:  But all of those -- he 10 

has already done it in his letter.  He asserts that there 11 

is no requirement.  Then the ANC is saying that there 12 

is.  So I would just like to get the true read on that 13 

so we'll know exactly where we stand with all of this 14 

information. 15 

  MS. KAHLO:  Ms. Sansone, besides the current 16 

-- the old law also does.  If you could provide that also. 17 

 Thank you. 18 

  CHAIRPERSON REID:  All right. 19 

  Okay now, timeline. 20 

  MS. HINTON:  Ms. Kahlo, you showed us a 21 

package of information you were going to submit.  Can 22 

you leave that here today? 23 

  MS. KAHLO:  I need to discuss it with Mr. 24 

Batham, our president, if I can or I can't.  Shall I take 25 
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a moment and may I talk to him for just one moment, or 1 

how do you want me to do that? 2 

  CHAIRPERSON REID:  I think the main thing 3 

that you were going to present would have to be submitted 4 

to the Board anyway. 5 

  MS. KAHLO:  I understand. 6 

  MS. HINTON:  And then you can supplement any 7 

way that you want, but we would like to have what you 8 

have already so we can look at it. 9 

  CHAIRPERSON REID:  But the worst thing that 10 

can happen is that you wait until time for testifying, 11 

and then present us with this big packet. 12 

  MS. KAHLO:  I am willing to if he is.  Just 13 

one second.  It is all right with him, yes.  It is all 14 

right with him.  I'm sorry.  I have a copy both for the 15 

Board as well as for the Applicant, I mean for GW.  It 16 

will be all referred to in my testimony, but I have all 17 

the orders and all the permits and all that stuff, if 18 

it would be helpful. 19 

  MS. KRESS:  Madam Chairman, we do have -- 20 

the first real opening we have is May 1, in the afternoon. 21 

 But it does appear we could also continue it, if time 22 

was of the essence, to April 24th in the afternoon. 23 

  MS. KAHLO:  I cannot do it April 24th.  We 24 

have a congressional hearing that I am in charge of. 25 
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  CHAIRPERSON REID:  So the next one is May 1 

1? 2 

  MS. KRESS:  May first. 3 

  CHAIRPERSON REID:  May 1, is that agreement 4 

to everyone, in the afternoon? 5 

  MR. FEOLA:  What day is that, Madam? 6 

  MS. KRESS:  It's Tuesday. 7 

  CHAIRPERSON REID:  Tuesday. 8 

  MR. FEOLA:  That's fine. 9 

  MR. JOHNSON:  If I may, can I make a call 10 

back to the office?  As I testified, I have lots of 11 

meetings and although this is very, very important not 12 

only to me, I know it is to the Board to get this resolved, 13 

may I have just a moment to call back to the office and 14 

have them check? 15 

  CHAIRPERSON REID:  Sure.  Sure. 16 

  MS. KRESS:  There are two cases in the 17 

afternoon before them.  They would be the third case in 18 

the afternoon. 19 

  MS. KAHLO:  Would it be late afternoon?  I 20 

am trying to understand. 21 

  CHAIRPERSON REID:  Yes.  Third case of the 22 

afternoon. 23 

  Mr. Feola, how -- 24 

  MS. KRESS:  Third and last case. 25 
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  CHAIRPERSON REID:  How long do you 1 

anticipate your case will take? 2 

  MR. FEOLA:  Thirty minutes. 3 

  CHAIRPERSON REID:  Thirty minutes?  And 4 

then we've got cross examination.  Then the party, West 5 

End Citizens Association, how long do you anticipate? 6 

  MS. KAHLO:  Half hour. 7 

  CHAIRPERSON REID:  Oh, okay.  Well then we 8 

could be able to accommodate you, hopefully, it won't 9 

take more than a couple of hours. 10 

  MS. KAHLO:  I believe that's correct. 11 

  MS. BAILEY:  Mr. Johnson, would you please 12 

turn your mike on? 13 

  MR. JOHNSON:  Thank you.  I'm sorry, Ms. 14 

Bailey.  Thanks for that correction. 15 

  I was simply saying that I am short-staffed 16 

today.  I have got one of the zoning techs. who is in 17 

route back to my office now to pull up my calendar.  The 18 

assistant who does that is out ill.  So if you can give 19 

me just a minute, I should have that answer in terms of 20 

what the schedule looks like for May 1. 21 

  (Whereupon, the foregoing matter went off 22 

the record at 1:32 p.m. and went back on the 23 

record at 1:34 p.m.) 24 

  MR. JOHNSON:  Madam Chair, staff was unable 25 
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to pull up my calendar.  I am going to make the decision. 1 

 If that is the Board's choice for May 1, the Zoning 2 

Administrator will be here and be prepared. 3 

  CHAIRPERSON REID:  Thank you very much. 4 

  That will conclude this morning. 5 

  MR. PARKER:  The time? 6 

  CHAIRPERSON REID:  It's just the afternoon 7 

session.  There are two cases before you, so it would 8 

probably be a little later into the afternoon.  I don't 9 

know what time.  We don't usually give a time for cases. 10 

  MR. PARKER:  What time do sessions start? 11 

  CHAIRPERSON REID:  One o'clock.  Two cases 12 

before you. 13 

  Mr. Feola? 14 

  MR. FEOLA:  What time the submission?  When 15 

do you want the submissions? 16 

  CHAIRPERSON REID:  Timelines? 17 

  MR. JOHNSON:  Madam Chair, if I may just 18 

bring just a point just for the Board to consider.  It 19 

is now 1:30, and we thought that we would have been able 20 

to conclude this entire hearing today.  I did recognize 21 

that you have got two other agenda items for that 22 

afternoon.  I am just wondering if the Board might want 23 

to reconsider maybe having an early morning for longer 24 

periods of time, because quite frankly, I do not think 25 
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that we are going to be finished in two hours.  1 

Particularly if one of the other two cases you have already 2 

got scheduled runs over, I am just asking the Board just 3 

to consider that in light of what has occurred this 4 

morning. 5 

  CHAIRPERSON REID:  We don't have a morning 6 

until maybe September or October. 7 

  MR. JOHNSON:  Or some other time.  I 8 

understand timing is most important.  I just thought I'd 9 

throw that out to consider it. 10 

  CHAIRPERSON REID:  Yes, I appreciate that, 11 

Mr. Johnson, but I think that Mr. Hart and Director Kress 12 

looked at the schedule and was able to get us back on 13 

relatively quickly because there had been a cancellation. 14 

  MR. JOHNSON:  I think Mr. Hart has some 15 

information to share. 16 

  MR. HART:  I am just going to repeat what 17 

Madam Chair said and the director said.  We went through 18 

all schedules.  That is the tightest day that you can 19 

have. 20 

  The reason why we gave it that date is that 21 

if we are going to get it through, it has to be an afternoon 22 

session.  We don't really want to run late, but if that 23 

is what it takes, you know, Madam  Chair, we might have 24 

to make an exception this time to run it late. 25 
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  CHAIRPERSON REID:  Hopefully, if we can 1 

start around 3:00 or 3:30, I don't know when we can start, 2 

and wrap it by 5:00 or 5:30, 6:00.  It might go a little 3 

bit longer.  It just depends on how long -- usually the 4 

cross examination is what takes up so much time.  5 

Hopefully we won't have much. 6 

  MR. HART:  It's just in the afternoon, we 7 

don't have the constraints that we have like for example, 8 

today in the morning session. 9 

  Now in terms of submissions, the 24th is a 10 

date that we are going to need to have everything in.  11 

April, the month of April. 12 

  MS. KAHLO:  And they will be served on all 13 

parties that day? 14 

  CHAIRPERSON REID:  Yes. 15 

  MS. KAHLO:  Thank you. 16 

  MR. JOHNSON:  For those of you that know me, 17 

you know I am always candid and I speak honestly.  I need 18 

to be very candid and honest on this.  With respect to 19 

at least my having the opportunity to want to correlate 20 

all of this data, you have already heard in a sense that 21 

Ms. Kahlo has requested numerous of times and didn't get 22 

information.  It's not because clearly the Department 23 

did not want to share it.  It's a technological problem 24 

that we have in that we are so dependent on paper, we 25 
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are not automated.  It is going to take time to research 1 

and really determine even if we have got it. 2 

  I do not have the staff, so I am going to 3 

ask that some consideration be given in light of what 4 

I'm calling lack of technology that we have in the 5 

administration.  I am just being honest and candid with 6 

you.  I do not want to raise expectations and then have 7 

us come and not being able to produce all that is 8 

requested. 9 

  CHAIRPERSON REID:  Well, I think, Mr. 10 

Johnson, that the best that we can ask is that you do 11 

the best you can to get as much as is humanly possible 12 

by that date.  If in fact you can't, then we would make 13 

a decision at that point.  Perhaps what we may do is make 14 

sure that it comes into the record before we have our 15 

decision meeting, something like that, for those things 16 

that you may not be able to submit on that date certain. 17 

 But we would make that determination then.  As long as 18 

you give it your best shot, we would appreciate it. 19 

  MR. JOHNSON:  You are guaranteed of that 20 

always. 21 

  CHAIRPERSON REID:  Thank you. 22 

  Anything else?  All right.  Then that will 23 

conclude this morning/afternoon session.  Thank you. 24 

  (Whereupon, at 1:38 p.m., the proceedings 25 
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were adjourned, to reconvene on May 1.) 1 
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